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INTRODUCTION

In the late 1950’s or early 1960’s, Demolition Key was formed as
a dredge spoil island for the purpose of detonating explosives.
The island has been used continually for testing, training and
disposal. Detonations associated with those functions have
resulted in a navigable channel being formed through the center
of the key.

In September 1983, an application for a hazardous waste temporary
operation permit (TOP) was submitted to the Florida Department of
Environmental Regulation (DER) for the disposal activities at
Demolition Key which was approved. Disposal activities were
suspended in 1986 after the TOP expired without renewal.

In December 1987, final regulations were promulgated under the
Resource Conservation and Recovery Act (RCRA) for miscellaneous
units. Open burning and open detonation (OB/OD) hazardous waste
disposal facilities are regulated as miscellaneous units. Florida
has since adopted these regulations and has authority to issue
permits for miscellaneous units. Since interpretation of Subpart
X assessment and monitoring requirements is highly subjective,
DER may have substantially more rigorous application requirements
than other states or the EPA.

The desire to obtain an operation permit for the activities at
Demolition Key, along with the uncertainty surrounding the new
regulations, is the reason for requesting this feasibility study.
The key dquestions are in regard to which activities require
permits, what other environmental regulations apply and the
feasibility of obtaining an operations permit for disposal at
Demolition Key.

The U.S. Environmental Protection Agency (EPA) has assembled a
permit assistance team (PAT) specifically for handling permit
applications for miscellaneous units. This team was contacted to
get specific comments regarding the requirements for open
burning/open detonation units. The PAT indicated that they could
not provide such answers at this time. He suggested that
applicants should submit whatever information is available by the
due date and let the details be resolved later. Mr. Rabin Prusty
of (DER) had similar comments.
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The EPA is developing a permit writing guidance for miscellaneous
units. However, the guidance will not be available until after
the November 8, 1988 due date for the applications. The United
States Army Environmental Hygiene Agency has developed a document
titled "YRCRA Part B Permit Writers’ Guidance Manual for
Department of Defense Open Burning / Open Detonation Units". This
document explains the position taken by the DOD regarding the
proper interpretation of 40 CFR 264 Subpart X regulations and has
been submitted to the EPA.

However, this document was written in response to the proposed
rules rather than the final rules. Further, the EPA has noted
that it has some (as yet unspecified) reservations about the
conclusions reached in the DOD guidance. This has resulted in a
muddled situation where clear directives for using and
interpreting the regulations do not exist. Even so, good
judgements can be made regarding the feasibility of obtaining a
RCRA operation permit through the Florida DER.
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SUMMARY

A hazardous waste operation permit can be obtained for disposal
of all anticipated explosive hazardous waste at Demolition Key
using open burning and open detonation. To qualify for a permit,
changes will have to be made in previous practices. The Florida
Department of Environmental Regulation (DER) has stated that
closure of the facility operated under the temporary operation
permit will not be required, but corrective action for the
previous disposal may be required under the permit. Also, an
application for a temporary operation permit (TOP) should be
submitted to the DER to allow disposal until an operation (and
possibly a construction) permit application can be reviewed which
may take years.

The previous practices of open burning without containment and
underwater detonation are not necessary and should be
discontinued. These methods of disposal pose a greater threat to
soil/ground-water contamination and surface water contamination,
respectively, than open burning with containment and open
detonation on soil. Because of their greater threat to the
environment, open burning without containment and underwater
detonation would require more extensive environmental assessments
and monitoring. The greater threat might even negate obtaining a
permit.

The DER will probably require a detailed environmental impact
assessment of all open burning with containment and open
detonation on soil to prove that the environmental performance
standards of §264.601 are being met rather than a preliminary
assessment only. A preliminary assessment would make use of only
existing data while a detailed assessment would include, at a
minimum, computer modeling of air impact, soil sampling and
analysis, and a hydrogeological assessment including an initial
one-year groundwater monitoring program similar to the one set
under §264.90 - §264.98. Since the DER has not yet specifically
required a detailed assessment at this time, a preliminary
assessment should be submitted with the initial application and
allow the DER to make a more definitive request in response to
the initial submission.
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The Florida DER and the EPA have reserved comment on the
necessity of ongoing monitoring requirements during the active
life, closure and post-closure phases of operation. An ongoing
ground-water and soil monitoring program is likely for all OB/OD
units except extremely arid, isolated regions. The Army study of
twenty-six OB/OD sites may substantiate that such monitoring is
not needed. However, this is a judgement to be made unilaterally
by DER and cannot be definitively answered at this time.

A post-closure plan should not be submitted with the initial
application since there has been no definitive ruling requiring
one for OB/OD unit. However, a good case can be made that open
detonation 1is ground treatment. If so classified, the facility
would require a post-closure plan including ground-wvater
monitoring. So, any cost estimates for operating the facility
should consider this contingency. Also, it 1is advisable to
provide secondary containment for open burning units with
containment to minimize any potential for future soil, surface
water and ground-water contamination.

The DOD and the EPA have reached an agreement that explosive
ordnance to be treated will not become explosive hazardous waste
until it is received at the disposal area. This eliminates the
requirement to follow RCRA storage and transportation regulations
until that point. However, the DER has stated that they do not
accept this interpretation and consider it to be waste at the
point when the decision is made to dispose the material. If the
DER adheres to this decision, then the hazardous waste will have
to be stored and transported according to the appropriate
regulations. Further, a transporter license and a transporter
permit will be required to transport the material between Fleming
Key and Demolition Key.

The operating procedures in NAVSEA OP5, Chapter 11 need to be
modified or supplemented to conform more with the requirements of
RCRA and the best management practices listed in the DOD guidance
manual. Specifically, proper methods of ash handling, inspections
and recordkeeping need to be addressed. Even though Demolition
Key has a radius smaller than the minimum distance to the
property of other described in 40 CFR 265 Subpart P, and even
though there 1is no security fence around the key, DER has
accepted the current security strategy and has not asked for any
modification to it. However, the key 1is adjacent to an
intracoastal waterway and will always be subject to future, more
stringent evaluations.
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When the key is cleared of all vegetation, except the mangroves
at the perimeter, it becomes an ideal nesting site for Least
Terns which are protected by the State of Florida. If nesting
occurs, either disposal will have to be suspended during the
nesting period, April through August, or a means to prevent
nesting will need to be developed. Although Demolition Key is in
close proximity to two National Wildlife Refuges and is in a
Florida Outstanding Water area, no other environmentally
sensitive species should be adversely affected by the operation
of the OB/OD facility.

All testing and training activities are excluded from RCRA
regulations for disposal. If these activities generate hazardous
waste, they will be subject to all appropriate regulations for
hazardous waste generators or other regulations, such as the
Clean Water Act or the Safe Drinking Water Act. Depending upon
the nature and extent of contamination generated by underwater
testing, surface water contamination may become an issue for that
activity.

The only good alternative disposal method to the proposed
disposal methods is neutralization of black powder by immersion
in water as described in NAVSEA OP 5. However, this would require
an additional permit and would not eliminate the need for OB/OD
permitting. Other options, such as incineration, are less
desirable than OB/OD. Some reasonable alternatives are shipping
the waste material to another permitted Naval facility or to
relocate the facility to a larger key further away from traffic
and environmentally sensitive species.
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_DISCUSSION

The following discussion is divided into eight sections which
will address the eight items 1listed in the contract scope of
work. The topics are discussed in the same order as they appear
in the scope of work.

I. IDENTIFY ALL COMMANDS USING DEMOLITION KEY AND THEIR
MISSION.

Explosives Ordnance Disposal (EOD) has either received or
may in the future receive explosives from numerous sources.
The Naval Air Development Center (NADC) tests explosives for
research and development purposes. Other groups such as, NAS
Key West, the Coast Guard, the Federal Bureau of
Investigation, the Drug Enforcement Agency, and state and
local law enforcement agencies, send the EOD suspicious
packages or known explosives they have obtained. All these
explosives are stored at Fleming Key.

All detonations or burnings at Demolition Key are conducted
exclusively by EOD. Personnel from other commands may
observe the procedures. for testing or training purposes but
are in no way acting in a supervisory capacity.
Representatives from NADC may supply information regarding
proper handling procedures, but the EOD has ultimate
authority over all personnel and activities on Demolition

Key.

II. IDENTIFY ALL EXPLOSIVES, FLAMMABLES AND OTHER MATERIALS USED
OR DISPOSED ON SITE, THE FREQUENCY OF THEIR USE OR DISPOSAL
AND THE RESPONSIBLE COMMAND.

A. SOURCES TO EOD

Approximately 2,000 pounds of explosives per year are
received by EOD. Half of this material is supplied by
NADC. Thirty per cent is received from NAS Operations.
Ten per cent each is received from 1law enforcement
agencies and materials for training purposes. During
discussions with EOD, an agreement was reached to apply
for 5,000 pounds of permitted disposal capacity to
account for variances in disposal rates.

-6



Feasibility Study
OB/OD Permit
August 4, 1988
Revision No: 1

B. TYPES OF EXPLOSIVES RECEIVED

Approximately half of the materials received are black
powder, TNT, ammonium nitrate amatol, and Comp C-4. Equal
amounts of nitroglycerine, tetryl, smokeless powder, RDX
(cylonite), TETN, dynamite (military and commercial) and
the composites, A-3, B, C-3 and H-6. Very small amounts
of fuse materials, lead azide, picric acid and styphnate,
are received. It 1is possible that in the future
explosives such as red and white phosphorus, thermite,
PBX, HMX and HBX may be received and disposed. Also,
kerosene, fuel o0il and gasoline are used to facilitate
open burning.

C. FREQUENCY OF DISPOSAL

Of all the materials received, only that material
received from NAS Operations and from law enforcement
agencies is disposed as explosive hazardous waste. The
materials used in testing and training are not defined as
hazardous waste and is not a RCRA regulated activity.
Approximately, 2,000 pounds of explosive hazardous waste
per year will be disposed. Disposal operations will occur
at a rate of four-to-five times per month. Actual monthly
rates will vary due to inventory and weather conditions.

III. A WRITTEN SUMMARY OF THE PROCEDURES USED 1IN DETONATING OR
DISPOSING OF EACH PYROTECHNIC, EXPLOSIVE OR OTHER MATERIALS
SHOULD BE PROVIDED.

Currently all disposal activities have been suspended by the
Navy. The following are summaries of the disposal procedures
as stated in NAVSEA OP 5 VOLUME 1, "AMMUNITIONS AND
EXPLOSIVES ASHORE: SAFETY REGULATIONS FOR HANDLING, STORING,
PRODUCTION, RENOVATION AND SHIPPING", CHAPTER 11, "DIS-
POSAL" and NASKW INSTRUCTION 8027.5C, 14 April 1987. It
should be noted that a set of "Best Management Practices"
are included in the United States Army Environmental Hygiene
Agency manual, RCRA Part B Permit Writers’ Guidance Manual
for Department of Defence Open Burning/Open Detonation
Units. The Environmental Protection Agency is using this
document as the primary source of input from the Department
of Defense in developing the EPA guidance for OB/OD Part B
permit writers’ guidance.
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Since no disposal activities are currently taking place at
Demolition Key, the procedures will be summarized as they
are presented in these two documents. Any discrepancies will

be

noted. Also, note that open burning has always occurred

without either primary or secondary containment.

A.

GENERAL
1. AUTHORIZATION AND NOTIFICATION

No materials will be destroyed without specific
authorization and instructions from NAVSEASYSCOM (SEA
06G) in each specific instance. All routine disposal
operations will be conducted in accordance with the
requirements of and approved by the cognizant EOD group
commanders. Use of the site will be restricted to the
hours, 0800-1600, on weekdays except for emergency
disposal.

Permission to use the site is obtained from the NAS Key
West Weapons Officer at least twenty-four hours prior to
the scheduling of demolition operations. The Demolition
Range Use Notification Form (Appendix A) is used to
assure that all appropriate military and local
authorities have been informed of the impending
activities. All disposal operations are planned and
conducted with consideration of the effects of fumes,
smoke and noise on the public domain.

Prescribed specific procedures in connection with the
disposition of each specific type or condition of
explosives are posted at the site. Likewise, appropriate
station orders or regulations for the operation are
established.

2. PRELIMINARY ASSESSMENT

Prior to commencing operations at the site, the EOD
Officer in Charge ensures that:

Favorable weather conditions, such as wind direction
and cloud cover, exist. Detonation is not performed
during periods of heavy, low total overcast.
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Ample visual and audible warning , such as display of
BRAVO FLAG and sounding of whistle or siren, is given.

Operable communications are available and can provide
for rapid contact with NASKW ATC Officer, EODMU FOUR
and the NAS 00D.

A safety boat is available to stop, warn and request
that boats in the immediate area remain clear during
operations.

The procedures used in the disposal of each type of
munition are in accordance with standard operating
procedures or other current directives and that all
safety precautions peculiar to the operation are
observed.

All munition and hazardous materials which are in the
vicinity awaiting use or destruction are protected
from flying missiles, fragments, sparks, etc.

Only when the shot firer has ascertained that the field
is clear, including the surrounding waters, that no
aircraft are over the range, and all personnel at the
site are safely sheltered in the bunker, will the shot
be fired.

3. PAD REQUIREMENTS

The ground within the gmmediate vicinity of the pad area
will not exceed a 10 grade. Concrete, gravel or cinder
surface plots are not used because of their propensity to
capture munitions resulting in an explosive environment.

The pad area is to be a minimum of 1800 feet from any
magazine, storehouse, inhabited building or other
structure and any public highway or passenger railroad.
These requirements are met, but a channel used as a
public waterway is within the 1800 feet radius. During
burning operations, traffic will be prohibited from
passing through the radius.

The operations manual requires that the pad area shall be
free from tall grass, undergrowth and shrubbery. The
dimensions of the key prohibit meeting this requirement
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since it requires removal of mangroves. However, all
non-protected vegetation will be removed. Further, all
vegetation such as dry grass, leaves, as well as other
combustible materials and glass or glass particles are
removed within a radius of 200 feet of the pad for
burning and 500 feet for open detonation.

4. PERSONNEL

Commanding officers are responsible for the assignment of
personnel to operations at disposal areas. All disposal
personnel are well qualified, fully informed regarding
the hazards to be encountered and the applicable
operating safety precautions to be observed, and capable
of safely performing their duties. All disposal personnel
are given overall instruction as frequently as considered
necessary by the commanding officer to assure safe
operational policies and procedures. The number of
personnel at the site is kept to a minimum, but no one is
allowed to work alone.

5. BAFETY EQUIPMENT

Sufficient and suitable protection for personnel is
provided in the form of clothing and shelter. A minimum
of two fire blankets are provided. The shelter is
protected by a barricade and is at least 100 feet from
the pad. The current barricade is currently scheduled for
improvements and repairs. Such actions will require the
application for a hazardous waste facility construction
permit.

A minimum of two fire blankets are provided for emergency
use. Personnel are instructed in the proper use of the
fire blankets. Properly manned and equipped mobile
fire-fighting equipment is standing by in a safe location
or can be readily available within five minutes.

Two-way radio communication with the station network,
including emergency and fire-fighting units is available
during disposal. Radio transmitting equipment is secured
during extension of electric firing system except in the
case of an emergency.

-]10-
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6. WEATHER

Disposal of explosives is not conducted during electrical
storms. Wind and cloud cover conditions may have adverse
effects on open burning and open detonation disposals.
Specific requirements are stated for each method of
disposal.

7. MATERIALS HANDLING

Explosive hazardous wastes are not handled, stored or
disposed unless the materials are specifically
identifiable and the characteristics are known (except in
emergency situations). The volumes to be disposed at one
time are consistent with safe operations.

All explosive hazardous wastes are transported in
motorized vehicles which are approved for this service.
The containers are secured against falling or movement
during transit.

8. ACCIDENTS

All accidents are reported immediately to COMNAVSEA-
SYSCOM. The commanding officer of the concerned activity
will immediately appoint a board of qualified, but not
involved personnel to investigate and assemble details
concerning the accident. When the accident happens, work
is suspended as is consistent with safety.

9. CLEANUP

Following detonation or burning, the area is inspected
for the presence of unburned or unexploded ordnance. All
such items discovered shall either be disposed
immediately or returned to a proper magazine to await
future disposal. The Army guidance requires that all ash
and other debris be removed to minimize the potential for
ground-water contamination. This practice has not been
followed in the past. If practical, the ground point of a
burn is wet down with water.

-]1]1-
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The NASKEYWEST OPS Duty Officer and the NAS 00D is
informed that demolition range operations are secured.
The NAS 00D and the NAS Weapons Officer are appraised of
any suspected residual hazard remaining from demolition
or burning operations at the range.

OPEN BURNING WITHOUT CONTAINMENT

Materials to be burned are always removed from containers
to eliminate confinements which can cause explosions. The
materials are also inspected for detonation or blasting
caps. The empty containers are removed a minimum of one
hundred feet from burn. Wet scrap propellant is burned in
different locations from dry scraps.

Prior to delivery of materials to a pad, the pad is
inspected for dangerous materials or prohibited foreign
material. Please note that the term pad only means the
area where the waste will be burned and does not imply an
engineered structure beyond a cleared, relatively 1level
area. If the pad has been used previously the same day,
it is inspected to verify that it is not dangerously warm
and is free from flowing, smoldering or burning embers or
residue.

Ignitable fluids, such as kerosene, gasoline and fuel
oil, are used to douse the wastes prior to ignition to
facilitate combustion. Ignition of explosives to be
burned is accomplished by placing the squib or safety
fuse in a small pile of web (powder dgrains) smokeless
powder located so as to overlap the edge of the
explosives to be burned. The connecting trains 1laid
between burning pads is dry smokeless powder, four to six
inches wide and having a minimum center depth of
one-and-a-half inches.

At least five minutes after the burning has visually
exhausted itself, the supervisor and one operator inspect
the site for completeness of burn, heat retainment and
any other dangerous conditions. The area is then wet down
thoroughly with water. This procedure induces run-off of
hazardous waste and is another reason for open burning
with containment.

-12=-
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The DOD guidance manual includes cleanup and removal of
all ash and other residue as potential hazardous waste as
part of their best management practices. This greatly
reduces the potential for soil, ground-water and surface
water contamination. This procedure should be included in
the formal operating procedures.

OPEN BURNING WITH CONTAINMENT

At this time, no open burning with containment has taken
place. Since this 1is the preferred method for open
burning by the regulatory agencies and by the United
States Army Environmental Hygiene Agency, this method
will likely be used in the future. Further, secondary
containment 1is highly desirable to minimize releases to
the environment.

Appendix B contains a burning tray design proposed by the
Navy. Operating procedures for this method are
essentially the same as for open burning without
secondary containment except as they relate to the use
of the tray. The tray must be inspected for the presence
of dangerous materials before and after use and must be
inspected regularly to verify its integrity.

OPEN DETONATION ON SOIL

Only the following types of ammunition and explosives are
disposed by open detonation at Demolition Key:

(1) Detonators

(2) Bulk dynamite

(3) Explosive-loaded grenades
(4) High explosive bombs

(5) Mortor ammunition

(6) Projectiles

(7) Rocket/missile warheads

All vegetation is to be cleared within a 500 feet
radius. This is scheduled for the key at the time of the
permit application. It will be impossible to clear all
the vegetation since the mangroves are to be undisturbed.
This exemption from the procedures does not appreciably
affect safety and should be written into the operating
procedures.

-13-
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The required minimum distance from any magazine,
storehouse, inhabited building or other structure, and
public traffic route 1is 1800 feet. Since navigable
channels pass next to and through the key, this procedure
is violated. However, the Navy uses boats to prohibit
entrance into this radius to protect the public.

The specific requirements for placement of items at the
detonation site, the placement of ignition charge, the
method of priming and other requirements pertaining to
the particular ammunition to be detonated are as required
by EOD procedures or Routine Ordnance Detonation Advisory
Procedures (RODAP) prepared by those Naval activities on
the distribution for NAVSEAINST 5220.2 series based on
specific requirements of NAVSEA OPS.

After at least five minutes after the detonation, the
grounds are searched for unexploded ammunition and
explosives. Items such as lumps of explosives or unfuzed
ammunition are picked up and prepared for the next
detonation. Fuzed ammunition or items which may have
internally damaged components are detonated in place.

The best management practices in the USAEHA guidance call
for collection of all generated ash and debris to be
collected and disposed as hazardous waste. This will
minimize the contamination of soil, ground-water and
surface water. This should be adopted as part of the
formal operating procedures.

UNDERWATER DETONATION

Detonation of hazardous waste under water has been
conducted in the past to minimize noise and air
pollution. Since this method can pollute surface water
directly, it may not be used in the future because of the
difficulty in obtaining a permit because of its . There
are no specific procedures are given in NAVSEA OP5, nor
is the subject addressed in the DOD guidance manual.

In general, underwater detonation is handled similarly to
open detonation on soil. Typically, the waste is
detonated at minimum depths of ten feet. Policing the
area after detonation will be 1limited to collecting
debris.

-14-
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IDENTIFY, EVALUATE AND SUMMARIZE ALL FEDERAL, STATE, LOCAL,
AND NAVY REGULATIONS AND REQUIREMENTS FOR OPERATING AN OPEN
BURNING/OPEN DETONATION HAZARDOUS WASTE UNIT ON DEMOLITION
KEY.

A. FEDERAL REGULATIONS AND REQUIREMENTS

On December 10, 1987, a new set of regulations were
published in the Federal Register (Appendix C) for
miscellaneous units. The bulk of the changes in the RCRA
regulations were in the new Subpart X of 40 CFR 264,
"Miscellaneous Units".

Unlike previous regulations for hazardous waste
facilities which spelled out numerous, specific
requirements, the heart of these regulations were in the
form of environmental performance standards in Section
264.601. These were to be supplemented by any other
regulations for hazardous waste units which were the same
or similar to the miscellaneous units. Therefore, a
miscellaneous unit using a tank or tank-like structure
would also be subject to the regulations applicable to
tanks. Also, all general subparts (A-H), such as
"Preparedness and Prevention", would apply.

Many comments were made regarding open burning / open
detonation units for the regulations during the proposed
phase of adoption. In response, the EPA has formed a
Permit Assistance Team (PAT) and is developing a guidance
for open burning / open detonation. The PAT was contacted
but has no definitive guidance, as yet. The guidance is
being developed using the DOD guidance manual as one of
their sources. The PAT commented that the monitoring and
analysis proposed by the DOD guidance manual may be
inadequate.

The PAT did not provide any clarity to extent of
assessment and monitoring needed to fulfill the
requirements of Sections 264.601 and 264.602. Their
position is that such decisions will be made subsequent
to submission of the assessment with the permit
application. Interpretation of the requirements of these
sections is highly subjective. Since the DER will write
the permit, they may interpret the requirements of the
regulations in a much more stringent manner than the EPA.

-15-
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A detailed discussion of the requirements of Sections
264.601 and 264.602 1is given in Appendix D. The
regulations require that a preliminary assessment of
these three media be made to determine the effects of
operating the facility. If the preliminary assessment
demonstrates that the environmental standards of 264.601,
and if the Director of the regional EPA agrees, a
detailed assessment will not be needed. For those
standards which do not meet this criteria, a detailed
assessment will be performed. If this assessment
demonstrates that the standards are not violated, and if
the Director agrees, then monitoring of these media will
not be needed. Monitoring may be required to ensure that
the standards are not being violated. The defined means
of assessment and monitoring are those suggested by US
Army Environmental Hygiene Agency in their guidance. The
EPA may be more stringent in their requirements.

A detailed environmental assessment will probably be
required prior to obtaining a hazardous waste operation
permit. A detailed environmental assessment would
include, at a minimum, computer modeling of air impact,
soil sampling and analysis, and a hydrogeological
assessment including an initial one-year ground-water
monitoring program similar to the one set under §264.90 -
§264.98. Since a detailed assessment has not yet been
specifically required, a preliminary assessment should be
submitted with the initial permit application and allow
the requirements for a detailed assessment be defined
through notices of deficiency.

It is not 1likely that ongoing air monitoring will be
required because of the small annual quantities of
pollutants emitted to the atmosphere. However, ongoing
ground-water and soil monitoring probably will be
required to satisfy §264.602. The ground-water
monitoring, if required, would probably be consistent
with the regulations for 40 CFR 264 Subpart F. Also, if
open burning or open detonation is declared to be "land
treatment", then a post closure plan would be required.
Since none of these monitoring requirements have as yet
been specifically required and are very much open to
debate, they should not be included in the initial permit
application. These questions should be resolved through
notices of deficiency.

-16-
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The Florida DER stated their opinion that the explosives
that are to be disposed are hazardous wastes at the
moment it is decided to dispose them. This is in conflict
with the agreement between the DOD and the DOD that these
materials are not hazardous wastes until they are
delivered to the disposal site (Attachment E). This would
mean that the EOD site at Fleming Key 1is storing
hazardous waste and would be subject to the hazardous
waste storage and transportation provisions of RCRA as
well as obtaining a transporter 1license and permit.
Further, the FDER insists that a hazardous waste manifest
is required for shipments between Fleming Key and
Demolition Key.

The operating procedures in NAVSEA OP5, Chapter 11 need
to be modified or supplemented to conform more with the
requirements of RCRA and the best management practices
listed in the DOD guidance manual. Specifically, use of
containment for open burning, proper methods of ash
handling, inspections and recordkeeping need to be
addressed. Even though Demolition Key has a radius
smaller than the minimum distance to the property of
other described in 40 CFR 265 Subpart P, and even though
there 1is no security fence around the key, DER has
accepted the current security strategy and has not asked
for any modification to it. However, the key is adjacent
to an intracoastal waterway and will always be subject to
future, more stringent evaluations.

The EPA and the FDER have stated that underwater
detonation for testing purposes only does not require a
RCRA or any other permit, but documentation to support
that is required. Underwater detonation for disposal of a
hazardous waste would need a permit. The conditions for
meeting the requirements for Section 264.601 are very
unclear and could be quite extensive and expensive. Since
underwater detonation disposal is not necessary, it
should be discontinued.

STATE REGULATIONS AND REQUIREMENTS

The state of Florida has adopted the new Subpart X
regulation. DER will review permit applications and issue
permits. The temporary operation permit (TOP) held for
Demolition Key was allowed to expire in 1986. In order to
allow for continued disposal at the site, an application
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for a TOP should be submitted prior to November 8, 1988.
An application for an operation permit would also need to
be submitted prior to that date. If new facilities such
as open burning containment and a bunker are to be built,
an application for a construction permit needs to be
submitted also. If these applications are not made, then
disposal at the site will be prohibited until an
operation permit 1is applied for and issued which would
probably take two to three years.

The Florida Resource Recovery and Management Act requires
local governments which have jurisdiction over a proposed
site, where treatment of hazardous waste shall occur, to
determine whether or not the proposed site is consistent
with and in compliance with adopted 1local government
comprehensive plans, local 1land use ordinances, zoning
ordinances or regulations, and other 1local ordinances.
The Florida Environmental Law and Water Management Act of
1972 has specific statutes affecting the Florida keys.

The Florida Wetlands Protection Act protects wetlands
within Outstanding Florida Waters. There are aquatic
preserves in the immediate vicinity of Demolition Key.
Appendix F discusses protected species which may inhabit
those areas. Of special concern 1is that clearing the
underbrush of the key may induce the Least Tern, which is
protected by the state, to nest there. While the DER did
not express any immediate restrictions on underwater
testing and training activities, there 1is always the
potential for stricter evaluations in the future because
these activities occur in "Outstanding Florida Waters".

The Florida Hazardous Waste Facility Siting Regulations
establish the criteria for siting hazardous waste
facilities. The Florida Beach and Shore Preservation Act
requires permits for anyone wishing to perform
construction on or near a beach. There are no specific
provisions in these statutes to prohibit siting an OB /
OD facility on Demolition Key, and DER has not expressed
any concern. However, its close proximity to an
intracoastal waterway and a national wildlife refuge
leave siting the facility in that 1location open to
criticism,

LOCAL REGULATIONS AND REQUIREMENTS
The 1local Agricultural Extension office has to be

contacted prior to clearing vegetation by burning.
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NAVY REGULATIONS AND REQUIREMENTS

The Navy regulations and requirements are those given in
NAVSEA OP 5 VOLUME 1, "AMMUNITIONS AND EXPLOSIVES ASHORE:
SAFETY REGULATIONS FOR HANDLING, STORING, PRODUCTION,
RENOVATION AND SHIPPING", CHAPTER 11, "DISPOSAL" and
NASKW INSTRUCTION 8027.5C, 14 April 1987. These are
discussed thoroughly in Section III.

IDENTIFY WHICH OPERATIONS WILL REQUIRE ENVIRONMENTAL
PERMITS AND WHICH CAN BE CONDUCTED WITHOUT ENVIRONMENTAL
RESTRICTIONS.

A.

GENERAL

Any activity, whether it is covered by RCRA or not, is
potentially subject to other environmental regulations.
Appendix E contains an evaluation of all protected
species in the area and their relationship to the
activities at Demolition Key. The DER has indicated that
at this time, air permits will not be required. However,
the environmental assessment submitted with the Part B
permit application will be evaluated for air permitting
requirements at that time. Also, surface water
regulations will be evaluated in the same manner.

TESTING

The materials used in the testing conducted for the Naval
Air Development Center (NADC) is not a solid waste as is
defined under 40 CFR 261.2 because it is being used for
its intended purpose and 1is not being discarded,
abandoned or recycled. However, as will be described
later, if the testing generates a hazardous waste or a
release from a hazardous waste disposal unit, then it
will be subject to the provisions of 40 CFR 264, Subpart
F - "Releases From Solid Waste Management Units".

TRAINING
Under 40 CFR 264.2(e)(ii), "Materials are not solid

wastes when they can be shown to be recycled by being
used or reused as effective substitutes for commercial
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products". Since training would take place whether wastes
were generated or not, commercial products would have to
be used for training in the absence of waste material. If
training was conducted with each disposal operation, it
would not necessarily exempt all the material from being
classified as a hazardous waste. In the past, when the
amount of material substituted is exactly equal to the
total raw material wused, the EPA has considered such
practices as "sham recycling". Specifically, this would
be considered an attempt to bypass the RCRA regulations
by disposing hazardous waste under the guise of training.

D. EMERGENCY

Certain materials are disposed at Demolition Key under
emergency conditions, such as packages with unknown
origins. Under 40 CFR 270.1(c)(3)(i), "a person 1is not
required to obtain an RCRA permit for treatment or
containment activities taken during immediate response to
any of the following situations:

(A) A discharge of a hazardous waste;

(B) An imminent and substantial threat of a discharge
of hazardous waste;

(C) A discharge of a material which, when discharged,
becomes a hazardous waste."

Any activities which are taken under these conditions are
exempt from Part B permitting requirements but only while
these explicit conditions exist.

EVALUATE DEMOLITION KEY WITH RESPECT TO MEETING THE
ENVIRONMENTAL PERFORMANCE STANDARDS AS IDENTIFIED IN 40 CFR
264.601 OF THE FEDERAL REGULATIONS.

A study of numerous Army open burning / open detonation
sites was conducted and is referenced in the USAEHA
guidance. This is the basis for many of the conclusions and
recommendations in that publication. Excerpts from those
studies are included in Appendix G. These sources along with
information gathered during the visit to the proposed
facility site are the basis for the following evaluations.
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The proposed site has unique geological properties which
blur the term, ground-water. The key is a man-made dredge
spoil island made in the late 50’s or early 60’s. Continual
detonation since that time has resulted in the formation of
a navigable channel through the middle of the Xkey. The
surface of the island 1is only a few feet above mean sea
level. Whatever ground-water that exists, is sure to be near
the surface and hydraulically connected to the surface water
which is sea water. This coupled with natural porosity of
the so0il means that any soil contamination would flow
relatively quickly through the soil to the ground-water and
into the surrounding surface water.

A. PREVENTION OF ANY RELEASES THAT MAY HAVE ADVERSE EFFECTS
ON HUMAN HEALTH AND THE ENVIRONMENT DUE TO MIGRATION OF
HAZARDOUS WASTE CONSTITUENTS IN THE GROUND-WATER OR
SUBSURFACE ENVIRONMENT

The previous practice of open burning without secondary
containment has the greatest potential for contaminating
the ground-water. The flammables that are used to douse
the explosives contain hazardous waste constituents and
facilitate the transport of the constituents into the
ground. The Army study showed that open burning sites had
soils contaminated to an average depth of eighteen inches
as compared to six inches for open detonation sites. Open
burning sites with secondary containment showed virtually
no soil contamination. The EOD has indicated that there
is no reason why all future open burning could not be
done with secondary containment.

The Florida DER has indicated that open burning without
secondary containment would require both a detailed
assessment and ongoing ground-water monitoring during
both the operating 1life of the facility and during the
post-closure care period (30 years). The decision to
evaluate the need for ground-water monitoring for open
detonation and open burning with secondary containment
will be made subsequent to the submission of the Part B
permit application during the notice of deficiency
process. Therefore a detailed assessment should be
postponed until that time. However, the need for a
detailed assessment and ongoing monitoring of
ground-water is likely to be required at all open burning
/ open detonation sites.
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PREVENTION OF ANY RELEASES THAT MAY HAVE ANY ADVERSE
EFFECTS ON HUMAN HEALTH OR THE ENVIRONMENT DUE TO
MIGRATION OF HAZARDOUS WASTE CONSTITUENTS IN SURFACE
WATER, WETLANDS OR ON THE SOIL SURFACE

Given the close proximity of the surface water to the
ground-water, the previous discussion applies to soil and
surface water. Underwater disposal has the potential to
contaminate the surface water directly. At a minimum the
results of laboratory reaction products and by-products
would be needed for the assessment. The EPA and DER may
also request a research, development and demonstration
project to demonstrate the safety of the practice. As
such, underwater detonation should be discouraged. Again,
a detailed assessment and ongoing monitoring of soil and
surface water will probably be required, but the decision
to do so should be postponed until the notice of
deficiency process.

PREVENTION OF ANY RELEASES THAT MAY HAVE ANY ADVERSE
EFFECTS ON HUMAN HEALTH OR THE ENVIRONMENT DUE TO
MIGRATION OF WASTE CONSTITUENTS IN THE AIR

The FDER indicated that they are not currently requiring
air permitting for OB/OD operations. This indicates a
relaxed attitude toward requiring ongoing monitoring.
Given the relatively high destruction efficiency of the
operation and the low on-stream time of the operation,
total air emissions should be sufficiently low to avoid
air monitoring. However, a detailed assessment will
probably be required which will include computer modeling
of the impact on the atmosphere and the surrounding
environment. The detailed assessment for air should also
be postponed until the notice of deficiency process when
more specific requirements have detailed.

IDENTIFY ANY PERMITSE OR NOTICES REQUIRED FOR UNDERWATER
EXPLOSIVES TESTING IN WATERS IMMEDIATELY S8URROUNDING
DEMOLITION KEY. PROVIDE A SUMMARY OF THE GENERAL PERMITTING
PROCEDURES AND IDENTIFY THE REGULATORY AGENCIES THROUGH
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WHICH THE PERMIT8 OR NOTICES WILL BE OBTAINED. EVALUATE THE
COMPLEXITY OF PREPARING THESE PERMITS8 OR NOTICES IF THEY
HAVE NOT ALREADY BEEN OBTAINED.

The Florida DER and the EPA have taken the position that
testing through underwater detonation is not regulated
through RCRA. They did not require that any other permitting
for the process. However, any activity that adversely
affects any protected species may be regulated or
prohibited. Our study found no conclusive evidence that such
a situation exists.

VIII.PROVIDE RECOMMENDATIONS AND ALTERNATIVES TO PERMITTING
DEMOLITION KEY AS A HAZARDOUS WASTE OPEN BURNING / OPEN
DETONATION UNIT.

For the explosive hazardous wastes that are proposed for
disposal at Demolition Key, open burning or open detonation
provides the greatest overall protection to human health and
the environment. The vast majority of these materials are
unsuitable for incineration because of their explosive
nature.

Since the greatest threat that these wastes pose are
uncontrolled explosions, materials handling and storage in a
safe and competent manner is critical to protecting human
health and the environment. These materials are being
disposed because of their 1lack of dependability. No
industrial group is as qualified as the Navy to handle,
transport and dispose. Further, the Navy has an excellent
safety record in this field over a long period of time.

Black powder can be neutralized by immersion in water. Bulk
high explosives can be disposed by chemical destruction.
Small quantities of initiating explosives, such as 1lead
azide, can be disposed by chemical decomposition. While
these methods are possible they would require additional
treatment permitting and would not necessarily be any more
environmentally beneficial.

The only other reasonable alternatives to open burning and
open detonation at Demolition Key is dispose of the material
in the same manner at another 1location. Either the waste
could be shipped to another Naval facility or the NAS Key
West disposal site could be relocated further out to sea
further away from the wildlife refuges and the civilian
population.
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NASKWINST 8027.5C
14 April 1987

NASKW FORM B8027/2 (Revised 4/87)
JEMOLITION RANGE USE NOTIFICATION

l.
2.

DATE OF OPERATION:

MUNITIONS TO BE DISPOSED OF :

WAIVER REQUIRED: . WAIVER RECEIVED:
NOTIFICATION:

a. THC FOLLOWING SHALL BE NOTIFIED 24 HOURS PRIOR TO SCHEDULED DEMOLITION
OPERATIONS :

DATE /TIME CONTACT
(1) NASKW Weapons Officer Ext. 81-2653/2452 (BC)

(2) NASKW OPS Duty Officer Ext. 81-2770 (BC)

(3) Key West Tower 294-2549

(4) EODMU Four OPS Ext. 82-316 (T)

b. The following shall be notified prior to 0800 on the day operations are

to be conducted:

(1) CODPMU Faur 0OPS [xt, 82-316 (T)

. (?) NASKW Weapons Officer Ext. 81-2653 (BC)

(3) Key West Tower ?294-2549

- e = s c————— —— s e

(4) NASKW OPS Duty Officer Ext. 81-2770 (BC)

(5) NASKW 00D/JO0D Ext, B1-2268 (BC)

(6) Key West Police Dept, 294-2511

(7) Monroe County Sheriff Dept. 296-2424

(8) U.S. ARMY SPECIAL FORCES DfT Ext, 341 (TP)

(9) u.

(%]

. COAST GUARD ?94-3765

(10) U.S. FORCES CARIB COMMAND CENTER Ext.
Ext. 82-405 (1)

C. The following shall be notified upon completion of range eperations:

(1) NASKW OPS Duty Officer Ext, B1-2770 (RC)

(2) NASKW 00D/JOOD Ext. B1-2268 (8C) )

(3) Key West Tower 294-2549

(4) EODMU Four OPS Ext. 82-316 (T)

s Cnclosure (1)
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 144, 260, 264, and 270
IFRL. 3220-1)

Hazardous Waste Miscellaneous Units;
Standard; Applicable to Owners and
Operators

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

" BUMMARY: The Resource Conservation
and Recovery Act (RCRA) suthorizes
the Environmental Protection Agency
(EPA]} to 18sue standards spphcable to
owners and operators of hazardous
waste management facilities. Qver the
past several years, the Agency has
promulgaled standards for specific types
of treatment, storage, and disposal units,
including containers, tanks, surface
impoundments, waste piles, land
treatment units, landfills, incinerators,
underground mjection wells, and
research, development, and
demonstration facilities. However,
because some hazardous waste
management lechnologies are not
covered by the existing permitting
standards, owners and operators of
facilities utilizing them cannot obtain
the RCRA permils necessury to operate
them.

To fill this gap, the Ageney; ie today
promulgating a new set of standards
under Subpart X of Part 264 The
stundards are applicable to ownaers and
operators of new and existing hazardous
waste management units not covered
under the existing egulations. This will,
enable the Agency. and the States that
adoplt equivalent authorites, to tssue
permits to miscellansoua waste
management units.

OATE: This final rule is effective January
11, 1988.

ADDRESSES: The official record for this
rulemaking under docket No. F-87-
SPXF-FFFFF 18 located at the U.S.
Environmental Protection Agency, 401 M
Street SW., Washington, DC 20460. It is
available for viewing from 9:00 a.m. to
4:00 p.m., Monday through Friday.
excluding holidays. The public should
make an appointment to review docket
material by calling (202) 475-8327. The
public may copy a maximum of 50 puges
of matenal from any one regulatory
docket at no cost. Additionul copies cost
$0.20 per page.

FOR FURTHER INFORMATION CONTACT:
For genaral information, contact the

RCRA /Superfund Hotline at (800) 424~
9346 (L0l] free) or (202) 382-3000 1n
Washington, DC. For information on the
technical aspects of this rule, contact
Kent Anderson, Land Disposal Branch,
Waste Management Division, Office of
Sohid Waste (WH-565E), U.S.
Environmental Protection Agency, 401 M
Street SW., Washington, DC 20460,
telephone (202) 382-4654.

Preamble Outline e
I. Authority
H. Background
A Development of the Hazardous Waste
Regulstory Program
B Summury of the Need for Subpurt X
C General Approach and Scope of Sub-
puart X
D Comments Received on the Proposed
Rule
1. Speaificity of Subpart X Standends
2. Defimtion of “Miscellaneous. Unat™
3. Redefimtion of “Landfill”
Ii. The Agency's Approach
A. Alternative Approaches Constdered
1 Design and Operating Stundands
2. Technical Performing Standards
3. Contanment Standards
4 Facility-Specific Risk Assessmant
& Environmental Performance Standards
6. Combinatiun of Approaches
B, Selectad Approach for Subpart X Stand-
ards
1. Examples of Umts Covered Under
Subpurt X
4. Plucement of Hazardous Wuste in
Geulogie Repositories
b. Plucement of Hazardous Wasts in
Deactivated Missile Silos
G. ‘lharmal Treutment Unite Other
Than cinerators
d. Open Burning/Open Detonation. of
Explosive Wastes
e Ceortain Chemical, Physical, and Bio-
logical Treatment Units
2. Examples of Units Not Covered' or
Units for Which Subpart X Permits
Will Not Be Issued
4. Treatment, Storage, and Disposal in
Umts Currently Regulated: Under
Purts 264
b. Open Burning of Nonexplosive Haar
arduus Waste
c. Units Excluded from Permitting
Under Parts 264 and 270
d. Mobnle Units
e. Disposal of Hazardous Waste Unv
dergound That 1s Currently, Regulat-
ed Under Purt 146
f. Enclosed Buildings Used foz Treat-
meny, Storage, or Disposal-
8. Research, Development, and Dem»
onsiration (RD&D) Umits Ceoversd:
Under § 270.65
1V. Amendments to Part 260: Definitione
A. Miscellaneous Unit
B. Landfll
V. Amendments 1o Part 204, Subpart X Bagw
* lation for Miscellaneous Units

A Scction 264.800—Apphcabnhity
B Scotivn  264.601— Environmental
formance Standardy
1 Ground-Water and Subsurface Migra-
fion
2 Surface Water (Including Wetlands)
and Surface Soils

Per-

3 Air
C. Section 264 602—Monitoring, Analysis,
inspection, Response, Reporting, and

Corrective Action
1. Section 264 803-—Post-Closure Cure
VI Amendments to Part 270. Permut Require-
ments
A. General Permit Requirements
B. Specific Information Requirements for
Miscelluneous Units in § 270 23 '
C Confurming Changes
Vii Appheabibity to State Hazardous Waste
Maunagement Programs
A Applicabiity of Rules in Auvthorized
Stutes
B Effect on Stute Authorizations
Vill Eifecuve Dates
1X. Regulatory Analyses
A. Regulatory Impact Analysis
B. Regulatory Flexibihty Act
€ Puperwork Reduction Act
X% Supporting Ducuments
X1. List of Subjects

L Authority

These regulations are issued under
authority of sections 1008, 2002(a), and
3001 through 3013 of the Solid Waste
BDisposal Act (SWDA), as amended by
the Resource Conservation and
Recovery Act of 18768 (RCRA), as
amended, 42 U.S.C. 6801 et sog.

L. Background
A. Develvpment of the Hazardous
Waste Regulatory Program

The Environmental Protection Agency
is required by section 3004 of RCRA to
establish standarde for owners and
operators of hazardous waste facilities
in order to protect human health and the
environment. These standards establish
the duties of and provide the basis for
issuing permits to the owners and
aperators of hazardous waste treatment,
staruge, and disposal (TSD) facilities
vader section 3005 of RCRA. Therefore,
these standards serve not only to
regulate the operations of these TSD
facilities. but also to provide a basis for
evaluating the 18suance of these permits.

The Agency has promulgated these
regulations in stages. On May 19, 1980
(46 FR 33221}, the Agency issued
regulations establishing administrative
requirements for certain types of
kazardous waste management, general
pravisions for facilily owners and
aperatars, permitting procedures for
hacasdus waste management facilities,
uad prossdures for Stute program

'
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authorizution. On January 12, 1981 (46
FR 2802), the Agency issued regulations
estubhshing technical standards and
permitting requirements for certain
storage and treatment facilities. On
January 23, 1981 (46 FR 7678}, and June
24, 1982 (47 FR 27518), the Agency issued
technical standards for hazardous waste
incinerators. On April 7, 1982 (47 FR
15032), and April 18, 1982 (47 FR 16544),
the Agency issued regulations for
demonstrating financial responsibility.

Agency promulgated technical and
permitting standards for new and
existing TSD facilities on land, including
surface impoundments, waste piles, land
treatment units, and landfills.

On July 15, 1986 (50 FR 28702), the
Agency amended its huzardous wuste
management rules o codify several
statutory changes required by the
Hazardous and Solid Waste
Amendments of 1884 (HSWA). These
changes included revisions to the

facilities, revisions to the permitting
requirements for all TSD facilities, and
limitations on the placement of
hazardous waste in salt-dome
formations, salt bed formations,
underground mines, and caves. In
addition, these amendments included
new rules that allow for the permitting
of certain research, development, and
demonstration facilities.

These standards are presented in
Table 1.

On july 26, 1982 (47 FR 32274), t

he technical requirements for land TSD

TABLE 1.—FEDERAL RULES PERTAINING TO THE MANAGEMENT OF HAZARDOUS WASTE

RCRA Code

Descriphon

40 CFR Pant 260 ........ccccreicismenrimied
40 CFR Pert 261 ...
40 CFR Part 262....
40 GFR Part 263..... .
40 CFR Part 264 ...........c.ccvvcrverennnne.

40CFRPart 265. ...........cococvecnee

40 CFR Part 266 ........o....o.coveremee.

40 CFR Part 268 ....cm.ocv o |

40 CFR Pan 269
40 CFR Part 270
40 CFR Pan 271

40 CFR Part 124 ... eesrcreceeemns

Basic regulatory definitions of whal 18 covered under these standards.

...} Detimtion ot a hazardous waste
..., Requirements for hazardous waste generators.
| Requirements for hazardous waste ransporters.

Establishes the permitiing standards in the form of specific conditions for facility operation, design,
pertormance, and kocation.

Estabhishes operational standards for existing facities (on or before November 19, 1980) with “interim
standards” until ithe site has oblained a final permil of il l0Ses its iMerim status because of the provisions
outned under HSWA.

Establishes standards applicable to generators and transporters of materials used in a manmer that
constitutes disposal This aiso Includes standards for disposal of specitic hazardous wasles where
hazardous materials are used/recycled tor recovery of heat, precious metais, and reclaimed batteries.

Sets reatment standards and schedules for profbition ot wastes for land disposal (including surface uits,
injeclion welis, salt domes, salt beds, underground mines ov caves, Of concrete vaults of bunkers)

Establishes penmitting standards for control and monitoning of air emissions at TSDs.

....| Outlines definitions and basic requrements for RCRA permits.
| Sets out the gudelines tor final approval of State hazasdous waste programe that wilt be used instead of the

Agency's piogsam.
| Egtablishes the permit process to be followed under several Agency programs.

B. Summary of the Need for Subpart X

Although the Agency has lssued
regulations for the major hazardous
waste management technologies and
practices, gups still remain. To close the
gaps tn the RCRA regulations and to
cover unregulated hazardous waste
management units, on November 7, 1886,
the Agency proposed the Bubpart X rule.
Subpart X covers miscellaneous units
and essentiully completes the coverage
of hazardous waste management units.

Currently, promulgated regulations in
40 CFR Parts 264 and 265 are the
primary regulations for many types of
hazardous waste management units as
defined in § 260.10. These include
conlainers, tanks, surface
impoundments, waste piles, land
treatment units, landfills, and
incinerators. Research, development,
and demonstration facilities and
underground injection wells are
regulated under Part 270 and the
Underground Injection Control Program
of the Bufe Brinking Water Act {40 CFR
Part 148), respectively.

The Agency {s aware, however, that
certaln existing and future hazardous

waste management practices and
technologies do not or may not fit the
description of any of the units covered
by the existing regulations. If they do
not fit these descriptions, then they
cannot be fully permitted and can only
operate us interim status facilities. This
18 not desiruble because it prevents the
construction of new units or expansion
of existing units. For example, thermal
treatment of hazardous waste in units
other than tncinerators, boilers, or
induatrial furnaces may not be fully
permitted because such unite are not at
present covered by Part 264 or Part 2686,
This means that existing units with
interim permit status under Part 265 may
not receive a full Part 264 RCRA permit.
In addition, Part 264 permitting
standards provide better environmental
protection than the interin standards.
The Agency has received a number of
requests that standards be issued to
allow the construction of new hazardous
waste management units not previously
covered by Part 264. Purthermore, some
types of new units that cannot now be
constructed may reduce risks to human
health and the environment from the
management of hazardous waste.

Therefore, the Agency regards the
Subpart X rule as a means of allowing
flexibility for technological development
and innovation.

C. General Approach and Scope of
Subpart X

This regulation covers miscellaneous
units not regulated under the standards
for specific types of treatment, storage,
and disposal units in Part 264 Subparts 1
through O or Part 146 or Part 270.
Because these stundards cover both
existing and future treatment, storage,
and disposal technologies, today’s
approach is to promulgate a new set of
general standards that will cover
diverse technologies and unita. The
Agency may develop specific technology
standards in the future, if the need
arises.

The Agency is regulating under
today's rule most of those units that are
not covered by a subpart under Part 264
or Part 146. For example, units that do
not fit the definition of any of the units
covered by the standards of Part 264 or
Part 146 would be regulated as
miscellanecus units. In addition, unless
otherwise excluded, if a new type of unit
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were developed that did not fit the
definition of tank, container, surface
impoundment, wasle pile, land
treatment unut, landfill, incinerator,
boiler, industrial furnace, or
underground injection well, it would be
regulated under Subpart X. An example
of a nuscellaneous unit would be a
thermal treatment unit such as a wet-air
oxnlation device that is not an
incinerator o1 a tank. Another example
would be a long-term retrievable storage
unit that 18 not a tank, waste pile,
landfill, or uther Part 264 unit, or an
underground injection well. An example
of & unit that will not be regulated under
Subpart X, as explained in HL.B.2., 18
open burning of nonexplosive wastes.

Subpart X will not supersede or
replace any specific restrictions on
achivities contained in another subpart
ur provide a vehicle for escuping from
those restrictions. For example, 40 CFR
264.175 stipulates that container storuge
areas must have a secondary
containment system to drasn and
remove leuksge. This requirement may
not be evaded by seeking a permit under
Subpart X.

Likewise, miscellaneous units
permitted under Subpart X that are also
defined by RCRA as “land disposal”
units {see final rule at 51 FR 40572) may
not avoid the Part 268 restrictions on
land disposal of untreated or improperly
treated hazurdous waste. For example,
ulthough the use of an underground
mine, cava, or formation for the
placemont of hazardous waste may,
under some circumstances, be
considered a miscellaneous unit, such a
unit would also be subject to the Part
268 land disposal restrictions, since it is
defined as “land disposal” by RCRA.
Therefore, any hazardous waste subject
to land disposal restrictions that is
placed into a miscellaneous “land
disposal” unit must be treated prior to
land disposal in compliance with a
treatment standard promulgated under
Part 268, unless the owner or operator
demonstrates, to a reasonable degree of
certainty, that there will be no migration
of hazardous constituenta from the unit
for as long as the waste remains
hazardous.

D. Comments Received on the Proposed
Rule

The 43 sets of public comments
received on the November 7, 1986,
proposal generally favored the
implementation of Subpart X. The
Agency considered all the public
comments and categorized them into
three general areas to provide a
collective response:

* Specificity of Subpart X standards,

¢ Definition of “miscellaneous unit,”
and

¢ Redefinition of “landfill.”

General responses to the first two
categories appear below. In addition,
the Agency discusses certain comments
more specifically in later sections of the
preamble.

Comments applicable to the
redefinition of “landf{ill” are discussed
in Section [V.B of the preamble.
*Background Document. Subpart X
Comments and Responses” contains all
of the public comments that were
received in accordance with the request
for comments in the proposal and the
Agency's response to these comments.
‘This document is available in the
Subpart X docket.

1. Specificity of Subpart X Standards

The Subpart X standards specify that
health and environmental safety must
Le a primary concern during the
manugement of hazardous wastes in
miscellaneous units. The standards also
require thal existing regulations become
an integral part of today's Subpart X
standards for “miscellaneous” units. The
Agency’s intention of incorpurating
existing regulations with general
Subpart X standards was the spproach
generally welcomed by the commenters

The Agency has concluded that 1118
best to develop generic standards, not
technology-specific stundards, because
the generic standards can cover a set of
diverse technologles effoctiyely. Most
commenters have confirmed the need
for such an approach. If the Agency
developed technology-bused standards,
the Subpart X rule would not differ from
the existing requirements in Parts 264
and 285. For most of the miscellaneous
units, insufficient information 18
available to develop technology-based
standards at this time. Even for those
units for which there may be sufficient
information available to develop
technology-based standards, to do so
would result in a major delay in
permutting these units while stundards
were developed, proposed, and
finalized. Therefore, the Agency chose
to develop generic standards after
considering the advantages and
disadvantages of other approaches,
including design and operating
standards, technical and environmental
performance standards, containment
standards, and facility-specific risk
assessment. Subpart X provides the
Agency with flexibility in regulating
miscellaneous units by providing generic
permitting standards under Subpart X,

The Subpart X rule allows the
hazardous waste management industry
flexibility in developing new
technologies or modifying existing

technologies. Public comments suggest
that certain units, such as open burning/
open detonation (OB/OD), physical/
chemical/biological treatment units
(e.g., pyrolysis, stripping, and 1n-situ
biodegradation), and land-based
hazurdous waste disposal units {e.g.,
salt beds, salt domes, and underground
MINEs OF CHVErns), may require
technology-specific standards. Some of
these lechnologies are unique methods
for managing specific types of
hazardous wastes for which no
alternative technology exists, and none
of the existing permitting standards may
be applicuble However, the Agency
believes that the generic permitting
standards under Subpart X would be
just as applicable to open burning/open
detonation, physical/chemical/
biological treatment units, and land-
based hazardous waste disposal units
us uny other Subpart X unit. Moreover,
under Subpurt X, the Agency has the
flexibiinty to develop technology-specific
standards for these units on a permit-by-
permit basis when considering the
technology-specific data submitted by
the applicant to develop the permit
conditions based on the environmental
performance standards and to issue a
permit.

A significant number of comments
were received discussing different
hazardous waste management
technologies that the commenters
considered should be eligible candidates
for Subpart X permits. For a few
technologics, extensive descriptions
were submitted as part of the comment.
For example, separate descriptions were
subwmitted for each of these technologies
wet air oxidation, aboveground
engmeered vaults, enclosed buildings,
in-situ biodegradation, in-situ
vitnification, and open burning/open
detonation of explosive wastes. The
informaltion obtained from these
comments will be useful when the
technology becomes widely used. At
that time, the Agency will consider
developing guidance or specific
standards for those units included as
miscellaneous units. As an example, the
Agency is developing permit guidance
for open burning/open detonation of
explosive wastes.

A few commenters objected to the
unlimited authority that Subpart X gives
a permit writer when permitting a wide
range of miscellaneous units. They saw
this authority as a possible hindrance to
the effective permitting of specific units.

The Agency agrees that there may be
some cases in which permit writers must
exercise some discretion. However, the
Agency is developing permit guidance
for certain types of units that will
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provide assistunce in the permitting Commenters also indicated that a determined that preparing these
.Erucesl. While this guidance will not be  defimtive histing of uil apphicable units standards wonld bs respurge-intensive
inding on the Agency, and there sull would circumvent the need tor requiring  becuuse it would need to collect

may be some permit vanations between
similar unity, we bebieve that permit
gutdance will reduce any such
variations by providing direction to
permat writers and permit applicants,
with regard to specific Subpart X
technologies. Fur example, the Agency is
developing speciiic Subpart X permst
guidance for OBJOD and geologic
reposilories other than injection wells
This guidunce will explain how to
miugate emissions or releases from,
these unils and thus miumize long-term
health and envisonmentul hazards. As
more experience 1s gained, the Agency
may develop guidances on other Subpart
X units. In addition, the Agency will use
the support of FPA's Permit Assistance
Teams (PAT) stuff to promote
nationwide consistency in the issusnce
of Subpart X permits. The PAT staff can
also help the individual pernut writer
understand unfanuliar technologies.

Some commenters requested
clarification on when ground water and/
or surfuce water must be monitored at
miscellaneous units, The Agency
requires that when applying for a
permit, the applicant musl assess the
polential for release or migiation of
hazurdous constituent(s) to each of the
medis Based upon this unsessment, a
determination will be made s Lo the
type und frequency of monitoring that
will be necessary at any specific unit or
sile.

2. Defimtion of “Miscelluneous Unit™

“Miscellancous unit” is defined in the
propused Subpart X rule as a hazardous
wasle managgement unit that is used to
tieat, store, or dispose uf hazardous
wastes but that does not fit the current
RCRA defimtion of contamner, tank,
surface impoundment, pile, lund
ticatment unit, landhll, incinerator,
boiler, industnia! furnace, or
underground injection well

Must of the commenters suggested
thut the Agency should provide a list of
technologies or units thut can be
tategurtzed as Subpart X units. They
believed this would avoid confusion
over which units should be permitted
under Subpart X, If such an all-inclusive
list were published with today's rule,
however, it would become quickly
ouldated because new technologies are
betng developed frequently. In response
to commenters’ requests, the Agency has
provided examples of units in Section
111, B.1 and 2, that are covered and not
covered under today’s rule. Since
Subpart X is a catchall calegory, the list
provided here is not all-inclusive and
comprehensive.

Lwo types of permntis (e.d., a tank-hke
unit would not need both a tank permit
and a Bubpart X permut). 'They claimed
that obtalning two perinits 18 very costly
and time consuming and olten
duplicates etforsts. The Agency does not
intend to require two pecrmnils for any
miscellaneous unit. Under the regulatory
approuch selected today, a Subpart X
permit would be issued for the
miscellaneous unit, which may include
ceitain requirements that are specific to
other types of units. For example, {or a
miscellaneous unit resembling a tank, a
Subpart X permit would be issued that
would inctude certain of the Subpart }
tank stendard requirements.

3. Redefinitipn of "Landfill”

Comments applicable 1o the
redefimtion of “landfill” are discussed
10 Section IV.B of the preamble.

11I. The Agency's Approach
A. Alternative Approaches Considered

In prepaning the proposed Subpart X
rule, the Agency considered a number of
regulatory approaches. The Agency
selected u combination approach since
no singula approach was best suited to
protect human health and the
environment while sull providing
flexibility 10 addressing the diversity of
wasle management units included in
Subpart X. Under this approuch,
appropnate elements of deeign and
operaling standards, technicul
performance standards, containment
standurds, facility-specific risk
assessment, and environmental
performance standards will be applied
1o miscellaneous units on a case-by-case
basis. This approach will result in less
delay by providing permitting standards
for those miscellaneous units for which
sufficlent data are not avaiable to
develop more specific standards. The
alternative approaches considered were
design and vperating standards,
technical performance standards,
contamnment stundards, facility-specific
nsk assessment, environmental
performance standards, and a
combination of these approaches.

1. Design and Operating Standards

Design and operaling standards would
require the installation of specific
equipment or the use of paricular
processes. These standards would be
process- and unit-specific.

The majority of commenters favorud
these standards, since many were
Iinterested in obtaming specific
requirements for theis units. The Agency

exiensive dutu on each specific type of
unit. In addition 1o collecting the dsta,
the Agency would need 1o develop a
pruposed rule and promulgate & final
rule which would also greatly delay the
permitting of miscelluneous units
Therefore, thus approuch would be a
detriment to the development of
innovative technology, since owners or
operators would need to wait for EPA to
promulgate new rules before applying
for a permit.

Under today's approach, all
miscetlaneous units wilt be permitted
under the general standards of Subpart
X. Nevertheless, in the future, the
Agency may develop specific design and
operaling standards for the various
types of units, when there is a better
understanding of the technology,
process efficiency. and process safety
needs.

One commenter who disugreed with
the Agency, believed thut the design and
operuting stundards (or technical
performance standasds) for Subpart X
units would be easy to implement. In
contrast, another commenter agreed
with the Agency's decision nof to
propose specific design and operating
standards for miscellaneous units,
because it would be impossible to
regulate a new technology by
predetermined design and operaling
stundards that may or may not be
appropriute for the mdividual unit in
question. In addition, he further claymed
that these predetermined standards
could be niore or less stringent than
necessary 10 protect human health and
the envitonment.

The majority of the commenters were
concerned about the lack of specific
design and operating standards for OB/
OD facilities. They feared that omslting
specific standards may lesd 10 extensive
delays snd considerable expense in the
permitting process. They were
concerned that they may not be able to
address completely the permt
reviewers' requirements and muy have
difficulty obtaining 8 perma.

After reviewing the comments, the
Agency believes that the promulgation
of unit-specific design and operating
standards is not neceasary at this time.
The generic standards, in conjunction
with the permit guidance under
development for OB/OD units, should
provide sufficient information to
develop permiits without excessive
delays. Moreover, the Agency s
uncertain whether it possesses sufficient
information to promulgaie specific
design and opernting standards for OB/



46950 Federal Register / Vol. 52, No. 237 / Thursday, December 10, 1967 / Rules and Regulations

OD unuts. Even if 1t had such
information, the process of developing,
proposing, and promulgatipg umit-
specific standards for these units would
cause major delays in 188uing perniis
for these units. At some later date, the
Agency muy decids to develop specific
design and operating standarda for these
units.

2. Technical Performance Standards

This regulatory approach would
establish specific engineering objectives
and allow the pernut applicant to
develop a design or set of practices to
uchieve these objectives.

One commenter indicated that it is
difficult to define techmcal performunce
stundards, since the technologies and
associated “engineering objectives” will
be continually refined. Another
commenter suggested "establishing
performance standards whereby a
treatment operator would be required to
demonstrate a degree of minimal
acceptable vanability in a tieated
product with respect to constituents of
concern.” A third commenter stated that
the Agency should determine
performance capabilities and establish
specific levels of performance for
thermal treatment devices (e.g.,
pyrolysis, calcination, wet-air oxidation,
and microwave destruction). The
Agency agrees with the first commenter
mentioned above and has decided not to
use thie approach, because the
specificity of the engineering objectives
contained in technical performance
stundards could make permitting
extremely difficult for miscellaneous
units involving innovative technologies.

In response to the second commenter,
the Agency agrees that certain technical
performance standards could be
developed to protect human health and
the environment, however, a single set
of these standards in all hikelihood may
not be suitable for all of the diverse
types of miscellaneous units. Second,
other than for possibly one or two
technologies, the development of all
technology-inclustve technical
performance standards is not feasible
because of (a) the lack of adequate data
for setling standards and (b) the
continued development of new
technologies. In response to both the
second and third commenters, for those
units for which there possibly is
sufficient information available to
develop technical performance
slandards, these units could be excluded
from the Subpart X rule. Howuaver, to do
80 would result in sevaral years' deluy
in permitting these units while the
standards are being developed,
proposed, and finalized. However, (n the
future, specific standards may be

developed for certain types of units
when adeguate data become avatlable.

One commenter proposed setting
waste-apecific standards rather than
technical performance standards. The
Agency rejected this suggestion, since
waste-specitic stunduards would create
the sume problems as discussed for the
technical standards for mnovative
technologies. Moreover, 1nsuflicient data
are avatlable to develop waste-specific
standards. As more information
becomes available, however, the
Agency may consider developing such
standurds.

3. Containment Standards

Another approach the Agency
considered was the development of
perfurmance standards requiring
containmenl of hazardous waste within
certain boundaries. While such an
approsch may prevent environmental
contamination under some
hydrogeological conditions, the Agency
18 concerned that it may only delay
contamnation in others. In addiuon,
absolute containment in all media may
not always be necessary to protect
human health and the environment.

The Agency did not receive any
support for this approach or any
suggestions us to how this approach
could be used for miscellaneous units,
On a case-by-case basis, however, some
permits issued under today's rule may
be based on containment (for example,
the contuinment features achieved by
the design and operating standards for
landfill units), such as hners and
barriers or a combination of
containment features and geological
siting considerations.

4. Facility-Specific Risk Assessment

The Agency's evolving policy 18 to
assess more explicitly the risks involved
in1ts permitting and regulatory
decisions. Under a facihity-specific risk
assessment regulatory approach, the
permit applicant would be required to
perform fate and transport analyses and
human health and environmental risk
assessments based on the RCRA goal of
protecting human health and the
environment. However, since the costs
of risk analyses could be extremely high
for miscellaneous units, and since the
data available for estimating risks from
Subpart X units are limited, this
approach was not considered feasible as
a sole regulatory approach.

Three commenters responded to this
approach, They thought that facility-
specific risk assessment would be
expensive, ime-consuming,
inconclusive, and difficult to implement.
In addition, they stated that there may
not be enough data available to make

valid risk assessments. One commenter
suggested thut a comprehensive nek
unalysis should be required only when
specific standards for other permitted
operations or processes (¢.g.,
wastewater discharges, air emissions)
are unavailable.

The Agency agrees thal using risk
assessment as the sole approach 18 not
appropriate for many of the same
reusons identified by the commenters.

Today's approach assesses the risks
from various releases and the potential
emissions of huzardous conslituents in ¢
general way. Based on the assessment
data submitted with a permit
applicution, specific design and
operating standards to mitigate the site-
specific nsks could be identified and
incorporated during the permitting
process.

$. Environmental Performance
Standards

Environmental performance standards
seek to set either the numerical health
and environmental standards or the
nonnumerical performance requirements
necessary (o protect human health and
the environment. These standards may
take the form of numerical exposure
specifications (such as the allowable
concentration of a chemical at the points
of human exposure), pollutant
concentrations permitted to be released
to the environment, or general
objectives or goals to serve as a guide
for protecting human health and the
environment.

The Agency views environmental
performance standards as the most
important feature of today’s rule for new
and existing miscellaneous wasie
management units. For example,
existing environmental performance
standards for air and water may be
utilized, as appropriate, in permitting 8
fucility. Section 3005 of RCRA requires
that standards applicable to owners snd
operators of treatment, storage, and
disposal facilities be those “necessary lo
protect human health and the
environment.”

if this approach was selected as the
sole approach, however, then 1t might be
difficult for permit applicants of certuin
types of miscellaneous units to
consistently demonstrate compliance
with these standards. For example, with
the open burning/open detonation
technology. emiasions monitoring is not
feusible. Thus, it would be difficult to
demonstrate compliance with an
estublished performance standard. For
the same reason, enforcement of these
standurds for certain units might be
difficult. In addilion, this approach was
not selected as the sole approach
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Lecause the existing performance
#* ndards for air and water do not
ess all constituents of concern
-er RCRA Subtitle C.

One commenater questioned the need
for special performance evaluations
under Subpart X. This coinmenter noted
thut air enussions and effluent
stundards are now required for more
conventional technologies thut could be
applied to most Subpart X thermal,
chemical, and biologicul treatment units,
with the exception of vpen burning/
open detonation of explosive wastes. In
addition, the commenter asserted that
trestment standards for the land
disposal restrictions will apply to
Subpurt X units and, therefore, should
reduce requirements for special
operating and environnental standards.

The Agency disagrees with these
comments. EPA foresees the need for
special performance evaluations
because the existing air and water
standurds, when apphied to certain
Subpart X units, may provide
madequate protection to human health
and the environment since they do not
address all constituents of concern
under RCRA Subtitle C. As stated
earher, the exisling applicable standards
and any additional requirements
specific to a given unit will minimize the
health and environmental risks.

" ronmental performance stundards

part of today's approach allow
tiuatbility in meeting goals far the
protection of human health and the
environment. The flexibility offered by
this approach is needed in Subpart X
because of the variability of
miscellaneous units.

6. Combination of Approuches

This approach combines the
appropriate elements of all five
previously discussed alternatives, and
applies them on a case-by-case basis.
Several commenters supported this
approach as providing flexibihity for
innovative technologiea. One
commenter, however, slated that the
units included in Subpart X were so
diverse that one general rule may be
difficult to apply. But the Agency
believes that the diversity of existing
units and the need Lo tnclude potental
future technologies necessitate a general
rule that can be applied on a case-by-
case basis,

B. Selected Appoach for Subpart X
Standards

After evaluating the various
alternatives, the Agency selected the
proposed combination approach without
r Aification for today's rule for

:laneous units. This approach is
L. . «d on appropriate elements of all

five alternatives discussed above and
will be applied to miscellaneous units
on a case-by-case bagis. Under this
approach, miscellaneous units will be
required to be located, designed,
constructed, operated, maintained, and
closed in a manner that will prevent any
releane thut may have adverse effects
on human health or the environment due
to migration of waste conslituents into
the ground water or subsuriace
environment; surface water, wetlands,
or soil surface; or air.

The Agency has decided to use
Subpart X standards to regulate all units
that are not currently included
slsewhere under RCRA. These include,
but are not limited to, (a) placement of
hazardous waste in geologic repositories
other than injection wetls; (b) placement
of hazardous wastes in deactivated

. missile silos, other than injection wells

or tanks, (¢) thermal treatment units
other than incinerators, boilers, or
industrial furnaces; (d) units open
burning and open detonating explosive
wastes; und (e} certain chemical/
physical/biological treatmen? units. The
units that are excluded from Subpart X
include: (a) units currently regulated
under other poruons of Part 264; (b)
uniis open burning nonexplosive
hazardous waates; (c) unite excluded
from permitting under Parts 264 and 270;
(d) certain mobile units; (f) enclosed
buildings for treatment, storage, or
dieposal; (e) underground injection wells
(40 CFR 146); and (8) RD&D units
covered under 270-65.

Units covered under today's rule will
comply with standards that provide
performance objectives for protection of
human health and the environment. The
performance objectives require permit
applicants to evaluate the potential
environmental impacts of the unit or
facility and to demonstrate that any
releases from the unit will not adversely
affect human health or the environment.

For technologies where (1) a particular
hazardous waste management system
resembles another type of unlt for which
EPA has promulgated standards and (2)
the permit applicant has identified the
differences between the potential effects
on human health and the environment
posed by the two units, the use of site-
specific design, operating, monitoring,
and containment procedures modified to
account for the differences must be
developed and, therefore, will be
required parts of the facility permit.
Generally, these standards will be
drawn from existing regulatory
requirements and guidance documents,
as well as permit guidance being
developed far specific types of
miscellaneous units For units that do
not resemble another type of unit, the

applicant must still address the unit's
eflect on all media, and, where
appropriate, specific requirements
apphcable to other types of units will be
added to the facility permit,

In the permitting process, selected
features of design and operation,
technical performance, containment,
and environmental performance
stundards, as well as the risk-bused
assessment, will be specified, so that the
overall objective of protecing human
heulth and the environment is achieved.
Determination of the appropriate
requirements will be made on a case-by-
cuase basie and the rationale for their
applicability will be provided in each
permut. In certain cases, the design and
operation of a Subpart X unit may
resemble that of a specific type of unit
now regulated under RCRA (e.g., a
landlill). To the extent that they are
similar, the appropriuate requirements
under the existing unit-specific subparts
will be applied. For example, for some
units, liners muy be specified.

The regulatory approach finalized
today by the Agency offers several
advantages. First, it allows the Agency
to address a full range of environmental
issues raised by any waste management
situation without waiting to establish
specific design and operating conditions
or other standards. By identifying
several seta of environmental

- performance standards in today's rule,

the Agency allowa development of
waste- and site-specific permits
responsive to various ground-water,
surface water, und air quality concerns,
as well as complex putural processes in
the surface and subsurface
environments that may arise at each
site. The Agency will also apply the
authority of sectjon 3005(c)(3)
*omnibus” to other Part 264 hazardous
waste management units as necessary
to protect human health and the
environment.

Second, for those Subpart X units
requiring compliapnce with the standards
developed for a specific medium,
appropriate portions of the existing
standards will be incorporated into the
permit as required by today's rule. For
example, in regulating air emissions
from pyrolysis units, the Agency will
incorporate the applicable portiuns of
existing standards (e.g.. incineration
standards for meeting the air quality
standards).

The Agency has concluded that it is
not possible to set design and operating
standards for all of the potential Subpart
X units, since a variety of units will be
covered by today's rule. One set of
standards either will not be stringent
enough or will be excessively stringent
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when applied to thuse diverphied
technologies. Subpart X will cover a
number of technelogtes for which little
or no infonnauaon s available; hence,
the Agency’s decision not 10 set
technology-based standarsds. However,
the site und unit-specific infermation
submilted dunng the permitting precess
for individual units will allow the
permil-tsswiag authorty to tador each
permit to the particular nsks and
circumstances based on the nature of
the technulogy, the types of wasies, the
site location, and the regional
meteorolagical, chmatic, and
hydrogealogical charactexistes. Foe
example, 10 the case of manovative
technologiea, data collected under a
RD&D permut may be subadtied when
risk ussessinent data are not available.

A comprehensive evaluation as
required by today s rule will previde
assurance that the permitted
miscellunecus unit poses a munimal
environmental threat. H lowever,
situations may arise when tive Agency
must deny a permat or defer a decasion
unlil additional data become asailable.
Under certain circwnstances, to abtaka
the additivaal data, a reseasch,
development, and demonstration penmit
might be approprisie. In cases where the
perms spphcation must be dented, the
Agency wall fullow the pruceduses foe
the Notice of Deficieacy (NOD} under 40.
CFR 1t24.3.

The major disadvantage of the
proposed approach is that the bulk of
the design, constructien, operation,
monitoring, and clasure specifications
will be developed and specified through
the permut process. As discussed above,
the Agency will review und adept er
modify relavant reqairemets from
Subparts [ through O of Part 264, as
appropriate. As more permitting or
research expertence and knowledge are
guined, the Agency may develep
guidances for specific types of fueilities
1o aid the permit applicant and welter
(e-g.. the Agency is preparing guidance
on open burning and open detenation of
explosive waslies and on emplacement
of wasles in certain massive geclogic
formatione such as salt domes). In
addition, the Agency will provide
assistance to-a permit applicant or
writer.

1. Examples of Units Covered Under
Subpart X .

Because the Agency intends Subpast
X to cover “miscellanepus”’ units,
including future technoloyies, a
definitive list of the units that will be
covered under the subpart. cannot be
provided. Howevar, the Agency agrees
that it will be helpful to identify sevecal

types of units that may receive permits
issued under Subpart X.

a Plocement of Huvardous Wuste in
Guouloyic Repositores. Plucement of
containerized hazardous waste or bulk
nondiquid hazurdous waste in geologic
repesstories such as underground salt
formations, mines, or caves, either for
the purpose of disposal or long-term
retrievable storage, is mcluded under
Subpart X. Clarificatien of units that are
regulated under the RCRA permit-by-
rule for injection wells with
Underground Injection Control permits
is included in 11 B.2 {e) of the preamble.

Restrictions on land disposal of
hazardous waste imposed by sections
3004(d) through (m) of RCRA apply to
these units. These standards dictate that
restricted hazardous wastes cannot be
disposed of on land beyond specified
dutes, unlesa they are tieated in
cumphiance with Agency-established
treatment standards or unless EPA
grants a variance that demonstrates that
there will be no migration out of the unit
for as long as the wastes remain
hazuardous.

b. Placement of Hazardous Waste in
Deactivated Missile Silvs. Treatment,
storage, and disposal of hazardous '
waste i deactivated nussile silos that
are not underground tnjection wells or
are not covered under Part 204
stundards will be covered under Subpast
X. However, 10 the extent that the
deactivated missile silo meets the
regulatory definition of an tnjection well
or lank 1t would be regulated under 40
CFR Part 148 or Part 204, respectively.
Clarification as 1o uniis that are
regulated under the RCRA permit by-
rule for injection wells with
Underground lnjection Cantral permits
I8 included in 1H B.2(e) of the preambla.

c. Thermal Treatmesnt Units Other
Than lncimerators. A number of
different types of thermal Wweatinent
units, including cambustion and
noncewbustion typus, are in operalion
today and bave potentiad application tg
hazardeus waste \reutment. Cambustion
and nencombustinn umts such as molten
sall pyrolysta, calcination, wet-air
oxidation, and microwave destruclion,
which are not covered under Part 244
Subpert O regulatiena wall be covered
under Subpart X. Many of these units
have nat yet operated on a8 cammercial
scale, but owaners af soms of these wints
are expacted t¢ sgek RCRA hazardous
waste facility permuts for commercal
operation in the foture.

d Opea Burring /Open Detonation of
Explosive Waates. These untts (as .
defined in § 266.342) are neither typical
thermal reatment units nav incinerators.
The Agency. promulgated 1nterim status

standards applicuble te open burning
and open detonsation units in Subpart P
of Purt 285 (§ 205.382 on May 1%, 1480
(45 FH 33251)). These standurds require
{1) that unite be operated m a mannur
that does not threaten human health and
the environment and (2) that a mmimum
safe distunce from other properties be
maintained when waste explosives are
disposed of by open burnmg or open
detonation. Pernntting of hazardous
waste management units for open
burning er open detonation of waste
explosives is covered in the Subpart X
rule. When upgrading existing units or
permitting new wnits, the apphcable
portions of Part 265 Subpart P standards
(e g., minimum safe distances) will he
incorporated dunng issuance of Subpart
X permits Because OB/OD is a
treatment process, it is not subject to the
land disposal restrictions imposed hy
sections 3004 (d) through (m) of RCRA.

e. Certain Chemical, Physical, and
Biological Treaunent Units. Hazardous
wausle management unitg that treat
hazardous waste by chemical, physical,
or biological methods in units other than
tanks, surface impoundmenls, and lund
treatment units during Interun status ase
covered under Subpart Q of Part 285 The
Subpart X reguladions ef Part 264 und
the applicable paruon of Subpant Q of
Part 2856 will be considered w perinitling
these unita. Uader the luad dispasal
restrictions, no /1-8itw hazardous wasdte
treatment oan laud will be peoitted
(without the priar use of a best
demonstraled available technology
(BDAT) for treatment). Therefare, none
of the 1n-s1tu treatment methods will be
Subpart X units/technologies.

2. Examples of Units Not Covered or
Units for Which Subpart X Permits Wilt
Not Be Issued

a. Treatmwnd, Sierqge, and Dispesal 1a
Units Cusrently Regulated Undaer Part
264. Under today’s rule, Beslment,
storage, or dispesal im units Raw
regulated undar Part 264 nwy be
permitied anly wnder the applicable
subparts of Part 2. Far ¢xample,
placement of hazardous wasie 1o o tank
or surface impoundment for treatment is
covered under Subpart | or Subpart K,
respeclively, and dispusal of hazardous
wasts wn & tank (8 cosered under
Subpart N, and must be permittad uging
those standards.

b. Open Burning of Nonexplogive
Hazardous Waste. Although by {ts terms
Subpart X applies o all wnite ast
covered under Part 284, including open
burming und open dotonatian of
nonexplosive huzardous waste, the -
Agency bas concluded-thet spea burning
of suckingn-explosive waste casnot be



Federal Register / Vol. 52,

No. 237 / Thursday, December 10, 1987 / Rules and Regulations

46953

conducted in a manner that is protective
~f human health and the environment.
Agency made this finding in 1880 in

smulgating the general bun on open
burning of nonexplusive hazurdous
waste {40 CFR 265.382) and has no new
information to suggest this conclusion
should be revised. The Agency,
therefore, intends to deny any permit
applications it receives under Subpart X
for such activities.

¢. Units Excluded From Permitting
Under Parts 264 and 270. Certain units
are specifically excluded from
permitting under the Part 264 and Part
270 stundards. For example, publicly
owned treatment works and ocean
disposal activities are not permitted
under Part 264 standards, since they are
covered by permits-by-rule (see 40 CFR
264.1 (c) and {e)). Another example is
operation of a wastewater treatment
unit (40 CFR 264.1(g)(6)) These units
continue to be excluded from Part 264
standards and would not be subject to
Subpart X.

d. Mobile Units. Mobile waste
management units are becoming
available and may be used for treatment
of hazardous wastes as part of a general
wasle treatment strategy or ou a short-
term basis to destroy specific wastes for
remedial site cleanup, spill control, and
other types of emergency responses.

* se units are presently regulated

r 40 CFR 264 and 270, und certain
w..anges to the permit requirements have
been proposed and are currently being
evaluated by the Agency. These units
may also be involved in research,
development, and demonstration
achwvities and, as such, may be covered
by a research, development, and
demonstration permit.

Mobile units using technologies that
are covered under other subparts of Part
264, such as tncineration or treatment in
containers, are excluded from Subpart
X. However, those units included in
Section I[1B.1., which are mobile, are
covered under today's rule.

e. Placement of Hazardous Waste
Underground That Is Currently
Regulated Under Puart 146. RCRA
Subpart X permitting will not apply
whure EPA has an existing permit
progrum which addresses the purticular
hazurdous waste management practice.
It is thus necessary to oulline those
waste management praciices currently
covered by the underground injection
control (UIC) program. Hazardous wuste
injection is regulated under the
authorities and mandates of both the
Safe Drinking Water Act (SDWA) and
RCRA. Wells must have authorization
under both acts to operate.

rization-by-rule under 40 CFR
+ .1 ora UIC permit under 40 CFR 144

Subpart D provides the SDWA
authorization for hazaidous waste wells,
Interim status under 40 CFR 265.430 or a
RCRA permit-by-rule under 40 CFR
270.60(b) provides the RCRA
authorization, This permit system is in

luce for the injection in bulk form of
riquidu. slurries, and sludges. Technical
standards for these practices are in 40
CFR Part 146.

These current technical standards,
however, do not fully address some
potential disposal or storage practices
that may fall under EPA’s regulatory
definition of well injection. EPA defines
“well injection” in 40 CFR 144.3 and
146.3 as the “subsurface emplacement of
fluids through a bored, drilled or driven
well; or through a dug well, where the
depth is greater than the largest surface
dimension.” EPA defines “fluids” in 40
CFR 144.3 and 146.3 as “material or
substance which flows or moves
whether 1n a semisohd, liquid, sludge,
gas or any other form or state.”

A broad reading of these definitions
might suggest that granular hazardous
waste poured into a salt dome, for
example, would be within the scope of
the UIC program. The very recent
opinton in NRDC v. EPA, Cons. Cases
No. 85-1915 and 868-1086 (1st Cir., July
17, 1987) contains language suggesting
extremely broad interpretations of the
scope of the UIC program. This opinion
remanda regulations for the disposal of
high level radioactive waste, spent
nuclear fuel, and transuranic wastes at
40 CFR Part 181 which were
promulgated under the mandates of the
Nuclear Waste Policy Act of 1982
(NWPA) and the authoiity of the Atomic
Energy Act of 1954. Some of the legal
analysis, however, concerns
interpretations of “well injection” and
*flutds” under the SDWA. The opinion
suggests that containers or solids
lowered down a shaft would be “well
injection” of "'fluids” if contaminants 1n
this material nught ulumately “flow" or
move into the accessible environment
(Slip-Opinion at page 29). The court was
particularly concerned that EPA had not
evaluated the selationship of the SDWA
and NWPA.

We are currently evaluating the legal
analysis in this opinion and will sddress
the specific issues of these definitions at
a later date. However, EPA believes that
it can address the issue of RCRA
Subpart X and UIC permitting at this
time for the range of long-term
retrievable storage and disposal
practices. Part 146 technical standards
do not currently address practices other
than the injection of noncontainerized
liquids, slurries, and sludges. Other
management practices, such as the
placement of containerized wastes or

solids, would require standards on a
cuse-by-case basis. EPA intends the
environmental objective for these latter
practices to be the sume, such as will
meet the requirements of the SDWA and
RCRA. whether a particular practice is
termed to be “undergiound injection” or
not. Specifically, in the context of this
regulation, the Agency intends to apply
the mandate of the SDWA to prevent
the endangerment of underground
sources of drinking water, as is
consistent with RCRA's mandate to
protect human health and the
environment.

This final rule provides that the
Director apply standards for these
miscellaneous management practices
through the RCRA Subpart X permit,
RCRA permit procedures provide at
least as much public participation as the
UIC permit procedures and are thus, a
fully appropriate vehicle to impose
stundards whether solely under the
authority of RCRA or under the
combined authority of RCRA and the
SDWA (See 40 CFR Part 124). The final
rule, therefore, contains amendments to
40 CFR Part 144.31 which requires that a
Subpart X permit will constitute a UIC
permit for hazardous waste well
injection for which current Part 146
technical standards are not generally
appropriate. In promulgating this
amendment to § 144.31, we are not
specifying that these miscellaneous
management praclices constijute
underground injection, but rather, to the
extent any of these practices may be
determined to be underground injection
§ 144.21 will authorize a facility under
the SDWA If the unit has a RCRA
Subpart X permit.

The above permitting scheme does
not, in and of iteelf, remove the
restrnictions on the placement of
noncontainerized or bulk liquid
hazardous waste in any salt dome
formation, salt bed formation,
underground mine, or cave under
section 3004(b})(1). That pirovision
requires the Admimatrator to find, after
nolice and opportunity for hearings on
the record in the affected areas, that
such placement {s protective of human
heulth and the environment to remove
the prohibition. “Fluida"” under the UIC
program are “liquids” under § 3004(b)
when they do not pass the Paint Falter
Liquids Test contained in Method 8095
of the *Test Meathod for Evaluating Solid
Wastes, Physical/Chemical Methods"
{EPA Publication No. SW-8461).

f. Enclosed Buildings Used for
Treatment, Storage, or Disposal. The
Agency is considering under separate
action the appropriate mechanism to
permit activities in enclosed buildings.



46854 Federal Register / Vol. 52, No. 237 / Thursday, December 10, 1967 / Rules and Regulutions

While this daes not rule out the
possibihity thal thess units could be
pernutted wnder Subpart X, ao decision
has been made at this uma.

4. Research, Development, and
Deawastration (HD&d)) Units Covered
Under § 220.65. The purpose of s RD&D
permuit 18 to allow for tesuing and
demonstrution of innovative and
experimenial technalogiss, including the
modification of existing techunolugies. I
u unit meets the requirsments of an
RD&D permit under § 270.85, then that
unit will not be eligibls for a Subpart X
permit.

IV. Amendments to Part 260: Definitions

Alter evaluating the public comments
and current definitions of Part 260, the
Agency has added a new definitian far
“muscellaneous unit,” and has amended
the “landfl” definition.

A. Miscelluneous Unit

Toduy the Agency defines the term
“miscellaneous unit™ to refer to
hazardous waste management units
used to treat, store, or dispose of
hazardous wastes that do not fit the
current definihon of container, tank,
surfuce impoundment, pile, land
treatment unit, landfill, incinerator,
boiler, industrial furnace, underground
injection well with appropriate technical
standards under 40 CFR Part 1486, or unit
ehgible for an RD&D permit under
§ 270.65.

None of the commenters suggested
specific definitions for “mscelianeous
unit.” They did, however, address
suveral units or processes Lthat they
helieve should or should not be ncluded
a8 miscellaneous unrs. One commenter
stated that the definition of
“miscellanecus uut” is oo brosed and
that the Subpart X standurds along with
this defuntion may further sncumber the
already overburdened RCRA perantting
process. On the ether hand, enother
commenter indicated that the defimtion
of “miscellancous unit’” is adequute,
provided the existing expansive
definition of “{andfill” is appropriately
hmited.

Twa commentors requested
clanfication. One suggestaed that
enciosed buildings should not be
considened waste piles or tanks and,
therefare, should be considered:
miscelluneons units. The sther stated
that clapdication is necessary to avoid
possible cunfusion between open
burningfopen detonation units and
wasle piles and ether types of units.

An addisonal commenter suggested
thal “apen burniag.” us defined m 40
CFR 260.10, dues not accurately define
the najusa of the reactian that vecurs at
facibitigs treating exaphowive wastes.

Another commenter proposed that the
definttion of “open burnmg” be
amended to include “detonation™ and
“deflugratron.” A few commeniers
suggested that the Agency define the
types of wastes that can be burned or
detonated in open bumimg/open
detunation units,

In general, it appears that some of the
commenters believe that a clear
definition and understanding of
“miscellaneous unit”™ 18 essential to meet
applicable permitting requirements
under Subpart X without undue deluys.
Second, commenters requested a
definitive hot of unita, processes, or
technologies that can be considered
“miscellaneous units™ under Subpart X
in order to minimize any confusion in
the permitting process that may result
from this regulation.

Through both the definition and the
discussion 1o this preamble, the Agency
has made it clear what is meant by a
“miscellaneous activity” and what unts
can be eligible candidates fur Subpant X
permits. The Agency cancluded thal by
making the defuation of “miscellanesus
unit” broad, it allowa the ownasr or
operatar and the regulatory authoruty w
incorporate all types of units not
previously cavered under Part 264. In
the preamble, wa have attempted to
further clacify the types of units thal are
covered and not cowared under Subpart
X by giving varicus examplee under
each categury. However, an all-mnclusive
hist of units covered by Subpart X is not
provided To do so would require
amending the regulalion sach time a
new procass is developed. This would
greatly de:lay the permuting of such

units.
B. Landfil}

Today's rule defanes “miscellancous
umit” as a catchall category. Previous te
today's chaage, landfills as defined in 40
CFR 26010 covered caertain units that
did not Lt witlua the definshwon of ather
land disposal units. Under that
provisian, “lundfill® meant ‘s disposal
facily or part of a facility whens
hazardous waste 18 placed in ot on land
and which is aot a luad treatment
facility, a surface ismpoundment, or an
imection well.” Therafore, “undfill” was
a catchall category for all disposal
facilites that did not mewt the definition.
of a land tseatment facility, a surface
impoundmant, or an injection welk The
use of the term “miscelianeous unit” as
the catchall category roguires redefinmg
“lundfill” so as to hmit it to a diserata
category af specific anits coverad under
Subpart N of Part 264. Therefore, in the
Subpart X peoposal. the Agency
requasied commente on how o clacify

the landfll defimtion such thatit no
longer constituted a catchall category.

After considering all of the comments
received on thia 1ssue, the Agency has
decided to define the tesmn “landfill™
simifar to the definition in § 260.10 with
a few minor modificutians Under
toduy's rule, the Agency has defined the
term “fandfill” to mean a disposal
fucihty or part of a facihity where
hazardous waste 1s placed on or in lund
and which is not a land treatment
facility, a surface impoundment, an
injectiwn well, a pile. a sult dome
formalion, a salt bed formatwn, a cave,
or a mine.
