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March 12, 1997

Depa_ment of Pete Wi_on
Tox& Substances Governor
Control

James M. &rock

245 Wes_ Btvadway, Sec_mu for
Su#e 425 Environmental

Lon# _each, C4 _lr. Joseph Joyce Pro_c_on
90802-444,I BI_\C Enviromnent_ Coordinaor

U.S. Marine Corps Air Station - E1Toro
P. O. Box 95001
Santa Aria, C_ifornia 92709-5001

DD_VT FINAL PHASE H FEASIBILITY STUDYREPORT FOR THE OPdGINAL
LANDFILL, SITE 3, OPERABLE UNIT 2C, MARIN_ COPES AIR STATION
(MCA_ EL TORO

Dear Mr. Joyce:

The C_ifornia EnvimmnentN Prote_ion Agency (Cal/EPA) has comple_d _e
review of the above suNect document dated February 1997,prepared by Bechtel

I Nati°nal'siteidentifY3is oneandInC'evNUNeofThetworep°_ presentSsi_sP°mntiNinOpembleremedi_theunitresURSacfi°nN_rnativeS2C°fforatheFeasibilitYMcASatE1StUdYsiteToro.3'(FS)theOfiginNC°nducmdLandfill't°

We are unable to approve the document because you did not provide adequNe
responses to the commen_ we sent you on Dec_nber 6, 1996. This letter is to kansmit
the enclosed Depamnent of Toxic Sub_ances Control (DTSC) and CNifonfia hategrNed
WasmManaegementBoard (CIWMB) commems dated March 10, 1997. Our primary
concern is that fiaeFS does not contNn a clear description of the institutioaN controls for
each Nternative as desc_bed in the general comments. Also, the proposed institutional .
controls may not accu;nmodNe the Loca!Redeveloplne>_Autlmfi_ (LFO-\)reuse phm in
the rmnediN an_yNs. Please note that the intent of{n_RufionN c_;_ols is to m_ntNn
the remedy so flint ;_i_protective of h¢::nanheN_ and the environment. This
infonnmion is requi_d so that fl_eLRA, public, and regulam_ can fully evNuNe the
remedy i_r CERCLA com_iance and comp_ib_Ry with the reuse plan. DTSC xvil!not
approve t!_eFS until the institutionN controls proposed *Breach N_rnNive are
sufEdentiy describcd in enough detail t_r the public to understand the impfications of
such controls.

The Santa Ana RegionN Water Quali_ Con_oi Board has no commems on the
document. Please provide rc_sDns to _e repoa addre_g DTSC's and _WMB's

O comm_s by April i4, 1997.

M60050_004158
MCA5 EL TORO
55IC NO. 5090.3.A

March 12, 1997

Depanment of
Toxic Substailces
Control

245 West Broad,1/ay,
Suite 425

Long Beach, CA
90802-4444

[vIr. Joseph Joyce
BRA.C Environmental Coordinator
U.S. Marine Corps Air Station - El Taro
P. O. Box 95001
Santa Ana. California 92709-5001

DRJ\l"7T FINAL PHASE II FEASIBILITY STUDY REPORT FOR THE ORIGINAL
LANDFILL, SITE 3, OPERi.I.BLE UNIT 2C, MARINE CORPS AIR STATION
(l'vICAS) EL TORO

Dear Mr. Joyce:

Pete Wilson
Governor

James At. Strock
Secretary for

Environmental
Protection

o

o

The California Environmental Protection Agency (Cal/EPA) has completed the
review of the above subject document dated February 1997, prepared by Bechtel
National, Inc. The report presents the results of a Feasibility Study (FS) conducted to.
identify and evaluate potential remedial action alternatives at Site 3, the Original Landfill.
Site 3 is one oft\vo sites in Operable Unit 2C for the MCAS El Taro.

We are unable to approve the document because you did not provide adequate
responses to the comments we sent you on Dec,::mber 6, 1996. This letter is to transmit
the enclosed Department of Toxic Substances Control (DTSC) and California Integrated
Waste r.kmagemcntBoard (CIWlviB) comments dated March 10, 1997. Our primary
concern is that the FS does not contain a clear description of the institutional controls for
each alternative as described in the general comments. Also, the proposed institutional
controls may not accoil1lilodate the Local Redevelopme:: Authorit.y (LRA) reuse plan in
the remedial ;ma~ysis. Please note that the intent ofinstitutional C0 ;trols is to rnaintain
the remedy so that :' :3 protective oflFman health and the environment. This
information is required so that the LRA.., public, and regulators can fully evaluate the
remedy lor CERCLA compliance and compatibility with the reuse plan. DTSC will not
appro·.~: the FS until the institutional controls proposed for eZ'.'h alternative are
sufficie:;ntly described in enough detail for the public to understand the implications of
such controls.

The Santa Ana Regional Water Quality Control Board has no comments on the
document. Please provide revisions to the report addressing DTSC's and CIWMB's
comments by April 14, 1997.

Pnn/,..11 'In Recyded P<>(J/H

Depanment of 
Toxic Substances 
Control 

245 West Broad,1/ay, 
Suite 425 

Long Beach, CA 
90802-4-'144 

o 

o 
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M60050_004158 
MCA5 EL TORO 
55IC NO. 5090.3.A 

Pete Wilson 
Governor 

[vIr. Joseph Joyce 

James At. Strock 
Secretary for 

Environmental 
Protection 

BRA.C Environmental Coordinator 
U.S. Marine Corps Air Station - El Taro 
P. O. Box 95001 
Santa Ana. California 92709-5001 

DPJ\l"7T FINAL PHASE II FEASIBILITY STUDY REPORT FOR THE ORIGINAL 
LANDFILL, SITE 3, OPERi.I.BLE UNIT 2C, MARINE CORPS AIR STATION 
(l'vICAS) EL TORO 

Dear Mr. Joyce: 

The California Environmental Protection Agency (CaIlEPA) has completed the 
review of the above subject document dated February 1997, prepared by Bechtel 
National, Inc. The report presents the results of a Feasibility Study (FS) conducted to. 
identify and evaluate potential remedial action alternatives at Site 3, the Original Landfill. 
Site 3 is one of two sites in Operable Unit 2C for the MCAS El Toro. 

We are unable to approve the document because you did not provide adequate 
responses to the comments we sent you on Dec,::mber 6, 1996. This letter is to transmit 
the enclosed Department of Toxic Substances Control (DTSC) and California Integrated 
Waste .0kmagcmcnt Board (CIWiviB) comments dated March 10, 1997. Our primary 
concern is that the FS does not contain a clear description of the institutional controls for 
each alternative as Jescribed in the gcneml comments. Also, the proposed institutional 
controls may not accc;il1rnoclate the Local Redevelopme:: Authorit.y (LRA) reuse plan in 
the remedial ;m(1~ysis. Please note that the intent ofinstitutional cc ;trols is to maintain 
the remedy so that ;. :s protective oflF;nan llealth and the environment. This 
inform:ltion is required so that the LRA .. , public, and regulators can futIy evaluate the 
remedy lor CERCLA compliance and compatibility with the reuse plan. DTSC will not 
appro":; the FS until the institutional controls proposed for ez,:h alternative are 
sufficl e::ntly described in enough detail for the public to understand the implications of 
such controls. 

The Santa Ana Regional Water Quality Control Board has no comments on the 
document. Please provide revisions to the report addressing DTSC's and CIWMB's 
comu;,cnts by April 14, 1997. 

Pnn/pli 'In Recyded P"(Jlj( 
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If you have any _e_o_ or need d__ please c_l
Mr. T_seer M_moud at (562) 590-4891.

S_L

John E. Scand_ _ef
So_aern CN_a @orations
O_ce & MilhaV Facades

Enclosures

cc: Mr. Glenn Kisme_ SFD-3-2
Remedial Project Manager
U. S. Environment_ Prote_ion Agency
Region IX
Federal Facilkies Cleanup Office

O San75Hawthor_eFrancisco,S_eetc_ifbrnia 94105-390!

, Mr. Lawrence Vimle
RemediN Pr_ect Manager
CNifornia RegionN Water QuNity Con_o! Eom'd
Santa Ana Re,on
3737 Main S_eet, Suite 500
Riversid< CNilbrnia 9250!-3339

Nk. Pe_r Janicki
C ii%_aia !ategrated Wast: b_anagementBoard
8_;00CN Center Drive
Sacramento, Ca_i_rnia 95826

Mr. Steven Sharp
CounU of Orange
Environmental Health Division
Solid Waste Local Enforcement Agency
2009 E. Edinger Avenue
Santo Aria, Caiiforn_ 92705

o
Mr. Joseph Joyce
March 12.1997
Page 2

If you have any questions or need clarifications, please call
Mr. Tayseer Mahmoud at (562) 590-4891.

Sincerely,
/\ \

//7) .~/ I
/ / ,1.,/ / '.,....,:' (/!
/! / I /i I

/ ,f "-! ,/) "
J,I I ;//, ____

I lJ '/ ~ (/ " -----
J '--~---'-___ ( ~

J~11l1 E. SCJnd~lra, 'crlief
Southern California Operations
Of±ice of Military Facilities

Enclosures

o

o

cc: Mr. Glenn Kistner, SFD-3-2
Remedial Project Nla,wger
U. S. Environmental Protection Agency
Region IX
Federal Facili.ties Cleanup Office
75 Hawthorne Street
San Francisco, California 94105-3901

Mr. Lawrence Vitale
Remedial Project lVI<:mag(;r
California Regional Water Quality Control Board
Santa Am Region
3737 Main Street, Suite 500
Riverside, California 92501-3339

i\:!r. Peter Janicki
c .: f'(Enia Integrated Waste:Vfanagement Board
80U Cal Center Ddve
Sacramento, Cn:) fomia 95826

~vrr. Steven Sharp
County of Orange
Environmental Health Division
Solid Waste Local Enfon.:emcnt Agency
2009 E. Edinger Avenue
Santa Ana, California 92705

o 

o 

o 

.\/r. Joseph Joyce 
March 12,1997 
Page 2 

If you have any questions or need clarifications, pleuse call 
Mr. Tayseer Mahmoud at (562) 590-4891. 

Sincerely, 
/\ \ 

//7) .~/) 
/ / ,1,/ / '.,...., :' ;/! 
/! / I /1 I 

/ ,r "- i ,/) " 
) ,i I i'/ ~----'_. ___ .'-/' IJ"L_~~ ____ .......... ~ { " ~ 
J~11l1 E. Scnnd~lra, 'crlief 
Southern California Operations 
Of±ice of Mili1ary Facilities 

Enclosures 

cc: Mr. Glenn Kistner, SFD-3-2 
Remedial Project Nfa,wger 
U. S. Environmentnl Protection Agency 
Region IX 
Federal Facili.ties Cleanup Office 
75 Hawthorne Street 
San Francisco, California 94105-3901 

Nfr. Lawrence Vitale 
Remedial Project lVbnag(;t 
California Regional Water Quality Control Board 
Santa /lIn Region 
3737 Main Street, Suite 500 
Riverside, Cnlifornia 92501-3339 

i\:!r. Peter Janicki 
c: f~-llilia Integrated Waste:,lanagement Board 
8. CU Cal Center Ddvc 
Sacramento, Cn:; fomia 95826 

~vrr. Steven Sharp 
County of Orange 
Environmental H<:~llth Division 
Solid Waste Local Enfon..:em::;nt Agency 
2009 E. Edinger Avenue 
Santa Ana, California 92705 
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P_e 3

cc: Mr. Tim Latas

Bechtel National, Inc.
401 West A Street, Suite 1000
San Diego, Calitbmia 92101-7905

Mr. Andy P_dn
RemeNN Proje_ Manager
NavN Facififi_ En_neering Command
Soufllwest DiviMon,Code 1831.AP
i220 Pacific Highway
San Diego, CNi_r_a 92132-5187

o

o

o

Mr. Joseph Joyce
J'y/arch 12.1997
Page 3

cc: Mr. Tim Latas
Bechtel National, Inc.
401 yVest A Street, Suite 1000
San Diego, California 92101-7905

Mr. Andy PisL~in

Remedial Project Manager
Naval Facilities Engineering Command
Southwest Division, Code 1831.AP
1220 Pacific Highway
Sun Diego, California 92132-5187

o 

o 

o 

J[r. Joseph Joyce 
"y[arch 12.1997 
Page 3 

cc: Mr. Tim Latas 
Bechtel National, Inc. 
401 \Vest A Street, Suite 1000 
San Diego, California 92101-7905 

Mr. Andy PisL~in 
Remedial Project Manager 
Naval Facilities Engineering Command 
Southwest Division, Code 18J l.AP 
1220 Pacific Highway 
Sun Diego, California 92132-5187 



DEPART_EMT OF TOXIC SUBSTANCES COHTROL
Commen_ on ,

Dra_ Final Phase II Feasibility Study Re_o_ (FS) for Site 3, OU-2C
Marine Corps Air Station-E1 Tore

Dated February !997

The list of comme_s below were prepared by Mr. Tayseer Mahmoud, Remedial Pr_ect
Manageh and Mr. Rona!d Okuda, Envimnme_Assessme_ and Reuse Spe_a_ from the
Depadment o_Toxic Substances Centre!. The commen_ are di_cted to the Depa_ment of
Navy and their consul_s.

GEHERAL CO_EHTS:

The Navy has not adequately addressed DTSC's comments regarding
institutional controls and the accommodation of _heLcca! Redev_opment Authod_
(LRA) reuse plan in the remedial ana_sB. The Site 3 FS recommends institu_onal
controls as a component for all remedial al_matives except alternative 1 (No Action).
The intent of institutional controls is to maintain the remedy so that it is protectDe of

' O tertmhheUmarenmedyP,ermanencheealtli_ndimperati°,_a_h_h_n_r°nmentre"medYthat th_incFe_Stituti°nacIontain_sSti_ti°na_!°ntr°tclSeacr°ntr°IdSesc_-i_tioanrearaleS_Seodfthine_rUmentatl°instkut_naaIssUrepal°rtng_f
controls for eaci_altematDe. This informa_on is required so that the LRA, public, and
regulators can fully evaluate the remedy for CERCL& com_nca and compatibility with
the _euseplan.

DTSC does not agT_ewith tho revised exp_na_n of in_onal controls
throughout the document. Deed _d_o_ should not be negated at the time of
BRACDansfeL bul d_cussed as early in the _media! evalu_on:process as poss_.
_ a_no_edge that in the CERCLA p_cess, the spoci_cs of _tional
controls/deed res_c_ns may _e fina_zed du_ingthe _medis! design phase. This may
include nego_atio_. _ith the _spo_ib_ pa_y over who will aaintain owne;_hip oi the
la_'_. However, in a BRAC closu_, _hemil_!l not be th_ _tu,_ p_peG7 owne_.
_: atent of the base closure laws is to rapidly make av_b_ ciosing base:; _orlocal
;_<_ve!opment and iob c_ion. The_, tha LRA as either the Dans_e or the
local enti_ created to plan the _dev_opme_ of the base has to know the con_min_
of any _ture ins_n_ controls. The FS, as wd_en, fails to disclos_ this vital
in_rmation _r the reader to eva_e the p_Deaess of the a_matives, the long-
term p_manence of the remedy and the comp_bil_ with the _ture _deve!opment.

© ,

o

o

o

DEPARTMENT OF TOXIC SUBSTi\NCES CONTROL
Comments on

Draft Final Phase II Feasibility Study Report (FS) for Sit.e 3, OU-2C
Marine COiPS i\ir ·'~)'tatlon-El Toro

Dated February 1997

The list of commen'ts below v/ere prepared by rAr. Tayseer fvlahmoud, Remedial Project
Manager, and Mr. Ronald Okuda, En'Jironment Assessment and ~-:Zellse Specialist from the
Department of Toxic Substances Control. The comments are directed to the Department of
Navy and their consultants.

GEi'll=Ri\L COi'fl!\-lEl"!TS:

The Navy has not adequately addressed DTSC's comments regarding
institutional controls and the accommodation of the Local Redevelopment Authority
(LRA) reuse plan in the remedial analysis. The Site 3 FS recommends institutional
controls as a component for 811 remedial alternatives except alternative 1 (No Action).
The intent of institutional contmls is to maintain the remedy so that it is protecti'Je of
human health and the environment. Institutional controls are also used to assure long­
term permanence of the remedy. Since institutional controls are an instrumental part of
the remedy, it is imperative that the FS contains a clear description of the institutional
controls for each alternative. This information is required so that the LF~A, pubiic, and
regulators can fully evaluate the remedy for CERCLP, compliance and compatibility with
the reuse plan.

OTSC does not 8gree with tha revised e;(planation of institutional control:;~

throughout the cocument. Deed restrictions shou~d not be negotiated at the time of
BRAC transfer, but discussed as early in the r'emedi21 evaluation process as possible.
v'le acknmvledge tl18t in the CERCU\ process, thD sp~cifjc~.> of institutional
:;ontrols/deed re~;L(c\;ons may be finalized du:ing thn rernedi8! design phase. This may
in~:lude negotiatioL. ilith the respo( ,iole party over who \NililaintL1in o\~mf;;';hip 0; the
1m'::' However, in a BRAe closure, the militsd":,/ wi!! not be the :'utu,"e propert:l owner.
i: ;ltent of the base closure la'.vs is to rapidiy make availabie closing base:: ,c'r lecal

{,> .. ~;velopment and .lob creation. Ther~fore, the LR,L\ as either the transferee or the
local entit:/ created to p!";n the redevelopment of the base has to know the constraints
of any future institutional controls. The FS, 2S writtsn, fails to disclose this Vit81

information for the reader to evalu2te the fJrctectiveness of the alternatives, the long­
term permanence of the remedy and the compatibility \Nitil the future redevelopment.

o 

o 

o 

DEPARTMENT OF TOXIC SUBSTi\NCES COi\~TROL 
Comments on 

Draft Final Ph\:lS9 II Feasibility Stw.:!J' Rapor{ (FS) for Sit.e 3, OU-2C 
Marine COiPS j\ir ·~)tatlon-El Toro 

Dated Fabruary 1997 

The list of commen'ts below VIere prepared by pAr. Tayseer fvlahmoud, Remedial Project 
Manager, and Mr. Ronald Okuda, En'Jironment Assessment and f<'ellse Specialist from the 
Department of Toxic Substances Control. The comments are directed to the Department of 
Navy and their consultants. 

The Navy has not adequateiy addressed DTSC's comments regarding 
institutional controls and the accommodation of the Local Redevelopment Authority 
(LRA) reuse plan in tile remedial analysis. The Site 3 FS recommends institutional 
controls as a component for cdl remedial 2lternatives except alternative 1 (No Action). 
The intent of institutional contmls is to maintain the iemedy so that it is protecti'Je of 
human health and the environment. Institutional controls are also used to assure long­
term permanence of the remedy. Since institutional controls are an instrumental part of 
the remedy, it is imperative that the FS contains a clear description of the institutional 
controls for each alternative. This information is required so that the LF~A, public, and 
regulators can fully evaluate the remedy for CERCLA compliance and compatibility with 
the reuse plan. 

OTSC does not 8gme vlith lila revised e;(planation of institutional control:;~ 
throughout the document. Deed rest.;ctions shou~d not be negotiated at the time of 
BRAC transfer, but discussed as early in the r'em'3ui21 evaluation process as possible. 
v'le acknm'Jledge th-::t in the CERCU\ proCGSS, thD sp~cifjc~.> of institutional 
::Gntrols/deed re~;l(r;\;ons may be finalized du,ing thn remedis! design phase. This may 
in~:lude negotiatioL, 'lith the respo( ,ible party oven'Jho \Nilllain[;)in O\Vnf;7',hip o;~he 
18;' ::. However, in a BRAe closure, the militZ'd"Y' 'Ni!! not be the iU'[u,-2 propert:l ownei'". 
T ;ltent of the base closure la'.vr; is to rapidiy make availabie closing base:: ,c'r lecal 
;·,~ .. ;;velopment and .!ob creation. Thef~fore, the LR,L\ as either the transferee or the 
local entit;l created to p!';n the redevelopment of the base has to :mow the constraints 
of any future institutional controls. The FS, 2S writtc:n, t8i1s to disclOSe this vital 
information for the reader to evalu2te the fJICtectiveness of the alternatives, the long­
term permanence of the remedy and the compatibility \Nitll the future redevelopment. 



Comm_ _ Dmf FinM FS Re_d for L_dfill _ 3
Ma_e Co_s A_ _a_n _ _

S_ECtFIC COMMENTS! NAVY'S RESPONSE TO DTSC COMMENTS:

1. DTSC gene_l comment number 2 was "Fu_ Land Use: _e dra#
Community Reuse _a& _d Aug_t 199& p_pa_d by _e MCAS _ Tom
Local Rede_lopment Authori_ has _d _e prima_ a_mafi_ _r _
_de_pment of _e a_a _e_ _ 3 _ _d as _&D/Light
_dustria!/Institu_naO." _e FS does not _dude a _me_M ac_n altemafi_
mee_ _e _nded _ use of Sfe 3."

The Navy's _esponsewas '_ discuss_n of _e po_ntial reuse of S_e 3
and _e impact of _e proposed a_emadves has been added _ _e FS."

DTSC _sag_es that the FS has been modified to address the p_e_l
land use of Ske 3. In December 1996, the MCAS El Toro Local Redevebpme_
A_ho_y approved the reuse plan _r MCAS El Toro. _he reuse plan des_n_ed
Site 3 as a R&D/Light Indu_da_ndu_dal. Akhough the Navy was aware of the
_use plan, the d_ final FSdoes not include or descdbe how any of the
a_em_es could coexist with the devebpme_ of Site 3 _r these reuse
purposes. This is not consi_e_ with DoN EnN_nme_ Policy Memo_ndum
95-02, which states in paR, "It is DoN policy to ensure that _medies and
cleanup tevals .... are consk_ with app_ved communi_ reuse plans." The
FS needs to cleady evaluate and discuss whether each a_em_e will result in a
_medy compatib_ with industrial use.

2. DTSC spec_c comment number 2 was "Section 3.4.5, _stitutionM
Controls_p.__Aa_&¢3-19: 7_ section s_s _at _ccess contro_ _.g., _nc_g and
sign_ az_expec_d to be necessa_ _oassum _e _gfi_ of _e _ndfill cover
subsequent _ _ comp_fion of dosum." Please be advised _at _e draR
Community Reuse Plan, da#d August 1996 _pproved _ December 1996],
pmpa_d by _e MCAS _ Tom Local Redevelopment Au_cfi_ has _d _e
p_:_ alternative _r _ _deve_pment of _e a_a _e_ _ 3 _ _ca_d
as 't_&D/L_ht _:._ia_ns_ution_" PIe-__eeva_a_ _e appropfia_
Msti_tiond conbo_ _r _e _nded use."

The Navy's response was "The discussion of access contro_ has been
revised _ light of _e proposed muse of _ 3. _ pa_cu#c site access contro_
ouch as _nc_g will be commensum_ with _e muse."

The dra_ final FS was _vised to sta_ that "_stricting site access

o

o

Comments on Draft Final FS Report for Landfill Site 3
t'v7arine Corps Air Station El Taro

S;:JECIFIC COMMENTSI NAVY'S RESPONSE TO OTSC COMMENTS:

1. - DTSC general comment number 2 was "Future Land Use: The draft
Community Reuse Plan, dated August 1996, prepared by the lv/CAS EI Taro
Lace! Redevelopment Authority has listed the primary alternative for future
redevelopment of the area where Site 3 is located as "R&D/Light
Industrial/lnstitutiona!)." The FS does not include a remedial action alternative(s)
meets the intended future use of Site 3."

The I\Javy's response was "A discussion of the potential reuse of Site 3
and the impact of the proposed alternatives has been added to the FS."

DTSC disagrees that the FS has been modified to address the potential
land use of Site 3. In December 1996, the ivlCAS EI Toro Local Redevelopment
Authority approved the reuse plan for MCAS EI Taro. The reuse plan designated
Site 3 as a R&D/Light Industriallindustriai. Although the Navy was a'iNare of the
reuse plan, the draft final FS does not include or describe how any of the
alternatives could coexist with the development of Site 3 for these reuse
purposes. This is not consistent with DoN Environmental Policy Memorandum
95-02, which states in part, "It is DoN policy to ensure that remedies and
cleanup le'Jels .... ~re consistent with approved community reuse plans." The
FS needs to clearly evaluate and discuss whether each alternative \Nill result in a
remedy compatible "'Jith industrial use.

o

2. DTSC specific comment numb.er 2 '.,vas "Section 3.4.5, Institutional
Controls, P8Q9 3--tA.: This section states that ')\ccess controls (e.g., fencing and
signs) are expected to be necessary to assure the integrity of the landfill cover
subsequent to the completion of closure." Please be advised that the draft
Community Reuse Plan, dated August 1996 [Approved in December 1996j,
prepared by the ivICAS EI Taro Local Redevelopment Authority has listed the
p,-j/,:<"7ry alternative for rdure redevelopment of the area ;·"here Site 3 is located
as "~8eO/L:~ht /ndus'-jal/lnstitutional." PIe -,e evaluate the appropriate
institutional cont/ol:; /or the intended use."

The Na'lY's response was liThe discussion of acc}ss controls has been
revised in light of the proposed reuse of Site 3. In particular, site access controls
~,uch as fencjng wjfJ be commensurate with the reuse."

The draft final FS '.vas revised to state that "restricting site access

2
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o 

o 

Comments on Draft Final FS Report for Landfill Site 3 
Iv7arine Corps Air Station EI Taro 

S;:JECIFIC COMMENTS/ NAVY'S RESPONSE TO OTSC COMMENTS: 

1. - DTSC general comment number 2 was "Future Land Use: The draft 

2. 

Community Reuse Plan, dated August 1996, prepared by the lvlCAS EI Toro 
Loce! Redevelopment Authority has listed the primary alternative for future 
redevelopment of the area where Site 3 is located as "R&D/Ught 
Industrial/lnstitutiona!)." The FS does not include a remedial action alternative(s) 
meets the intended future LIse of Site 3." 

The j\Javy's response was "A discussion of the potential reuse of Site 3 
and the impact of the proposed alternatives has been added to the FS." 

DTSC disagrees that the FS has been modified to address the potential 
land use of Site 3. In December 1996, the ivlCAS EI Taro Local Redevelopment 
Authority approved the reuse plan for MCAS EI Taro. The reuse plan designated 
Site 3 as a R&D/Light lndustrialllndustriai. Although the Navy was a'Nare of the 
reuse plan, the draft final FS does not include or describe how any of the 
alternatives could coexist with the development of Site 3 for these reuse 
purposes. This is not consistent with DoN Environmental Policy Memorandum 
95-02, which states in part, "It is DoN policy to ensure that remedies and 
cleanup le'J2ls .... ~re consistent with approved community reuse plans." The 
FS needs to clearly evaluate and discuss whether each alternative '.Nill result in a 
remedy compatible \Nith industrial use. 

DTSC specific comment numb.er 2 '.,vas "Section 3.4.5, Institutional 
Controls, P8Q.9 3--tA.: This section states that ')\ccess controls (e.g., fencing and 
signs) are expected to be neCeSSBT'j to assure the integrity of the landfill cover 
subsequent to the completion of closure." Please be advised that the draft 
Community Reuse Plan, dated August 1996 [Approved in December 1996J, 
prepared by the ivICAS EI Taro Local Redevelopment Authority has listed the 
p,-j//3lY ait;:;mative for /:dure redevelopment ofthe area ;,"here Site 3 is located 
as "~8rO/L:~ hl /ndus-jal//nstitutiona/." PIe -,e evaluate the appropriate 
institutional cont/o/:; '-or the intended use." 

The Na'lY's response was liThe discussion of acc)ss controls has been 
revised in light of the proposed reuse of Site 3. In particular, site access controls 
~,uch as fencjng wjff be commensurate with the reuse." 

The draft final FS '.vas revised to state that "restricting site access 
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Ccmmen_ on D_fl Finn FS Repo# mr L_d_ _ 3

Marine Co_s A_ _a_n _ _

commensurate wkh the p_nned reuse." This _ateme_ is vague and appeam to
conflict w_h the _ateme_ that "access controls (e.g., fencing and signs) are
exposed to be necessa_ to assure the in_g_ of _e landffil cove'r." Also in
Section 3.5.2.1, the text indicates that the most common type of fence to restdct
access is an 8-foot-h_h chain link _nce." Fendng Ske 3 to re_d_ access is
incons_tent w_h the reuse plan. The FS needs to clafi_ how renting off the
landfill will be compatible w_h an Ndu_d_ use scenario.

The FS fails to men,on that insti_tion_ controls will be required in the.
future to ensure that the area around the wells are kept unobstru_ed and access
will be necessary to allow mon_odng of landfill gas. leacha_eand groundwate_

3. DTSC spec_c comme_ number 3 was "Section &_& DEED
RESTRICTIQNS oage 3-2_: The comment prodded above _ommant number _
a_o appfies he_."

The Naves _sponse was "Ti_eDep_tment of Navy on deed restrictions
_quires _at _ese types d mstr/ctions _ be n_goda_d at _e time of BRAC
trans_ Un_ _at time _e Base Maser _an will msMd #nd Useand acces& "

The draft final FS _ils to ready describe the land use re_dc_ons
proposed _r each alumnae. DTSC d_ag_ees with the _ame_ that "Per
DON policy, re,tic, oRson land and gmundw_er use can on_ be nego_a_d in
a BRAC #ans_n" Th_ _emen_ implies _at ¼s_uf!on_ consols can b_
modred after _e Record of Derision. Insti_donal controls/I_nd use _d_#ns
are proposed as pa_ of _e _medy. I_the _dctions are not described in the
FS, what assu_nces does the public and _gu!_o_ have that the "negoti_ed"
_dctions will be protectlve of human heath and the enN_nmen_ The FS
also does nd _e who will be negotiating the _dctions.

The statement 2!soco_Tict; _th DeN Environ__eAiatPoliu/Memorandum
95-02 which states that _,_DoN _ _posess cleanup which depends on lard use
_dc: ORSto assur_ pro_ction o_human aalt'n and the _nvi:-nment, such

re_d_ns acd any appropriate institu_onal cc :_ols to _stabiish and maintain
the re_dctions shall be dBcussed in the Feasibiiky Study, Proposed Plan, and
tha Record of Ded_on2 The d_afifinal FS does not contain su_dent
informa_on to evaluate what cons#ain[s the deed restrictions wouM have on the
future devebpment.

o

o

o

Comments on Draft Final FS Reporl for Landfill Site 3
l'vlarine Corps Air Station E/ Toro '

commensurate with the planned reuse." This statement is vague and appears to
conflict with the statement that "access controls (e.g., fencing and signs) are
expected to be necessary to assure the integrity of the landfill cove·r." Also in
Section 3.5.2.1, the text indicates that the most common type of fence to restrict
access is an 8-foot-high chain link fence." Fencing Site 3 to restrict access is '
inconsistent with the reuse plan. The FS needs to clarify hmv fencing off the
landfill will be compatible with an industrial use scenario.

The FS fails to mention that institutional controls 'will be required in the
future to ensure that the area around the vvalls are kept unobstructed and access
'!.Jill be necessary to allow monitoring of landfill gas, leachate and groundwater.

3. o-rsc specific comment number 3 \''185 :',Section 3.5.2. 2. 'JEED
RESTRICTIONS, ,oa~?d.: The comment provided above (comment number 2)
also applies here."

The Navy's response '.vas "The Department of Navy on deed restrictions
requires that these types of restrjctions to be negotiated at the lime of BRAC
transfer. Until that tirne the Base f\;Jaster Plan will restrict land use and access."

The draft final FS fails to clearly describe the land use restrictions
proposed for each alternative. DTSG disagrees with the statement tilat "Per
DON policy, restrictions on land and groundv/2ter use can only be negotiated in
a BRAC transfer." This statement implies that institutional controls can be
modified after the Record of Decision. Institutional controls/land use restrictions
are proposed as part of the remedy. If the restrictions ore not described in the
FS, \vhat assurances d02s the public and regulators have that the "negotiated"
restrictions 'Nill be protective of human health and th·3 environment? The FS
also does not state who will be neg/;.tiating the restrictions.

The st3tement (':130 con"liet"":. lith Dc·i'J Enviromls.ital Polk" Memorandum
85-02 which states that':f Dol'J p ;..1ose~:J clec:nup which depends on land use
';'~tric:Jns It) assur2 protection of human eaitil nnc1 theenv::"nment, such

restrictions al.d any appropriate institutional c·:_trols to estabiish and maintain
the restrictions shall be discllssed in the Feasibiiity Study, Proposed Plan, and
the Record of Decision." The draft final FS doss not contain sufficient
information to evaluate what constraints the deed restrictions would have on the
future development
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commensurate with the plz:nned reuse," This statement is vague and appears to 
conflict with the statement that "access controls (e.g., fencing and signs) are 
expected to be necessary to assure the integrity of the landfill cove·r." Also in 
Section 3.5.2.1, the text indicates that the most common type of fence to restrict 
access is an 8-foot-high chain link fence." Fencing Site 3 to restrict access is . 
inconsistent with the reuse plan. The FS needs to clarify hmv fencing off the 
landfill 'Nill be compatible with an industrial use scenario. 

The FS fails to mention that institutional controls 'will be required in the 
future to ensure that the area around the \Nells are kept unobstructed and access 
INill be necessary to allow monitoring of landfill gas, leachate and groundwater. 

3. o-rsc specific comment number 3 \''1as :',Section 3.5.2. 2. IJEED 
RESTRICTIONS, ,oa~?d.: The comment provided above (comment number 2) 
also applies here." 

The Navy's response '.'las "The Department of Navy on deed restrictions 
requires that these types of restrjctions to be negotiated at the lime of BRAC 
transfer. Until that tirne the Base hJaster Plan will restrict 12nd use and access." 

The draft final FS fails to clearly describe the land use restrictions 
proposed for each alternative, DTSG disagrees with the statement tilat "Per 
DON policy, restrictions on land and grounc.iv/ater use can only be negotiated in 
a BRAC transfer." This statement implies that institutional controls can be 
modified after the Record of Decision. Institutional controls/land use restrictions 
are proposed as part of the remedy. If the restrictions ore not described in the 
FS, v .. hat assurances d02s the public and regulators have that the "negotiated" 
restrictions '..viII be protect:ve of humcm health and th'3 environment? The FS 
also does not state who will be neg::.ti31ing the restrictions. 

The st3tement :C'~~30 con "'i--::t::, 'lith Dc·j\J Enviromls,ital Polk" Memorandum 
8::;-02 'vhich states that':f iJoj'j f.= <..1ose~:J c!e2nup which depends on lard use 
";.~'rric:)ns t) assur2 protection of human eaitil nncl the2nv:'~"nment, such 

restrictions ar.d any appropriate institutional c·:_trols to estal;iish 2nd maintain 
the restrictions shall be discussed in the Feasibiiity Study, Proposed Plan, and 
the Record of Decision." The draft linal FS doss not contain sufficient 
information to evaluate what constraints the deed restrictions would have on the 
future development. 
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OTHER CO_ENTS:

4. We cou!d not find, in the tables or se_ions of Appendix A, responses to DTSC's
subm_ed ARARS,.Orange Coun_ Health Ca_ Agency, and O_nge Coun_

• -H_ Depa_ment ARARS. DTSC's subm_ed ARARS include Title 22, CCR
66264.14(a), 66264.19(& @,66264.51, 66264.52(_, 66264.97 to 100, and
66264.1 !7(c, d, O-

5. Sedion A3.1, location Specific ARARS, page A3-1

Having a se_ion similar to A3-1 on page A3-1 that lists the citations examined
would be good for the other sections such as Chemical and A_ion Specific
ARARS.

6. APPENDIX A, ActiomSpec_c ARARS

The draRfinal FS has deiced the dkcussbn of Land Use Resections from
Appendix A (_rmedy Se_ions A4.1, A4.1.t, A4.1.2, A4.5 and A4.5.1) wkhout

O _qui_me_PsrOVidingthe ratiOnao_.f the _med_ySti_ti°nai_Ico_am_a_Cs°_m_eewditlbereStdc_°nles_in placeWilaIffe_eprope_y
transfeE Since the FS has proposed insti_[ional controls as par of the _medy,
land use _fidbns should be d_cussed in this se_ion.

7. Table A4-1, page A4-5

Please list the appmpd_e se_ions listed under 66264.111(_ that are relevant
ARARS. Scme se_ions listed in the table may not be app_p_e.

_. Section A.4.2.2.1, page A4-53

C _n,,_H:i_eco_tenc3 "... d!d-ne_commence_.f__closure p-Heraf,3, _heeffective
dale..." [o r_ad be_er.

O 4

o
Comments on Draft Final FS Reporl for L.andfiil Site 3
Marine Corps Air Station EI Toro

OTHER COMMENTS:

4. \j\le could not find, in the tables or sections of Appendix A, responses to DTSC 's
submitted ARARS, Orange County Health Care Agency, and Orange County
Fire Department ARARS. DTSC's submitted ARARS include Title 22, CCR
66264.14(a), 66264.19(a, c), 66264.51, 66264.52(b), 66264.97 to 100, and
66264.117(c, d, t).

5. Section A3.1, location Specific ARARS, page A3-1

Having a section similar to A3-1 on page A3-1 that lists the citations examined
would be good for the other sections ,such as Chemical and Action Specific
AR/\RS.

o

6.

7.

)
I.

APPENDIX A, Action-Specific ARARS

The draft final FS has deleted the discussion of Land Use Restrictions from
Appendix A (formerly Sections A4.1 , A4. '1.1, A4. '1.2, A4.5 and A4.5.1) without
providing the rationale. Institutional controls/deed restrictions will be
requirements of the remedy if contaminants 'Nil! be left in place after property
transfer. Since the FS has proposed institutional controls as part of the remedy,
land use restrictions should be discussed in this section.

Table A4-", page A4-5

Please list the appropriate sections listed under 66264.111 (c) that are relevant
ARARS. Some sections listed in the table may not be appropriate.

Section A.4.2.2. ", page A4-53

C';nv Jie '>:ntenc3 " ... (!~d--ne~ commencSi.rj closure prier a)".,,:';( the effective
date ... " to raad better.

o 4

o 

o 

o 

Comments on Oraft Final FS Reporl for L.andfiil Site 3 
Marine Corps Air Station EI Toro 
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4. \file could not find, in the tables or sections of Appendix A, responses to DTSC 's 
submitted ARARS, .orange County Health Care Agency, and Orange County 
Fire De~artrnent ARARS. DTSC's submitted ARARS include Title 22, CCR 
66264.14(a), 66264.19(a, c), 66264.51, 66264.52(b), 66264.97 to 100, and 
66264.117(c, d, t). 

5. Section A3.1, location Specific ARARS, page A3-1 

6. 

7. 

) 
I, 

Having a section similar to A3-1 on page A3-1 that lists the citations examined 
would be good for the other sections ,such as Chemical and Action Specific 
AR/\RS. 

APPENDIX A, Action-Specific ARARS 

The draft final FS has deleted the discussion of Land Use Restrictions from 
Appendix A (formerly Sections A4.1 , A4. '1.1, A4. '1.2, A4.5 and A4.5.1) without 
providing the rationale. Institutional controls/deed restrictions will be 
requirements of the remedy if contaminants 'Nil! be left in place after property 
transfer. Since the FS has proposed institutional controls as part of the remedy, 
land use restrictions should be discussed in this section. 

Table A4-'l, page A4-5 

Please list the appropriate sections listed under 66264.111 (c) that are relevant 
ARARS. Some sections listed in the table may not be appropriate. 

Section A.4.2,2. '1, page A4-53 

C ';n\fc;I"~ Jie '-:.:>"ltenc3 " ... (:~d--ne~ commenc£:1,rj closure prier a)'_,,:';i ihe effective 
date. , . " to raad better. 
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Becnas_ it h_ been acknow_._ged t? .__&epc:xdom_e l_nd use for this NIe
wilt be ligh_indus_iat, Boar_ s_ft" wii! evaluate oli avNlable ske invcsfigaffon
randi_asibi_ty sin@ submi_s in context of _Seirr_evmnce _d compatibility
with the proposed Si_ 3 reus_ YNs includes not only any Nready
conducmd or fl_mreinvestigatiourand design work but _so m_hodology on

_ whidhthese a_i_ddes haw been based.

Cat/EPA

Califcmia
Environmcl1t.11
Protection
Agency

Pcte Wilson
Gow:mor

MAR 1 D 1997
.ro.m~s M. Strock
Secretary/or
Er:vironmenICll·
Prr.,'/l!cti()n

Mr. Tayseer Mahmoud
California Environmental Protection Agency
Department of Toxic Substances Control
Office or Military Facilities
Southern California Operations
245 W. Broadway, Suite 350
Long Beach, Califor:rJa 90802-4444

Jnregrcl!d
JVas;e
J~fana?eln'.!J1t

Board

Subject: Review of Revised Draft Phase n Fensibility Study Report and
Related Docurne.1B for Operable Unit 2C - Site 3, Mc:rri.J."1.e Corps
Air Station, El Toro, California

8800 Cal Center Dr.
Sc:cr::zml!nlo CA 9582r;

(916) 255·2200

o

o

Dear Mr. .rvhhmoud:

On February 18, 1997, Califcrnia Integrated Vlaste ~v12J1agement Board
(Board) Closure and Remediation Br2J'1ch staff received a submittal addressing
revisioI1s to Draft Phase II Feasibility StUdy Report for Operable Unit 2C, Site
3, Marine Corps Air Station (MCAS), El Toro. The submittll included the
following dOClli'TIents:

;> Response to Comments, Draft Phase II Feasibility Study Report (FSR)
for Operable Unit 2C - Site 3, l'lfCAS E1 Toro, California; and

>- Draft final PhC1S~ 11 Feasibility Study Report, Operable Unit 2C - Site 3,
Marine Corps Air Station, El Toro, Califomia, d:'Lted February 6, 1997.

Board Closure and Remediation staff have conducted all in-depth review of
the aforementioned dOCUI!le.nts rmd compiled several comments, Please note
that Sge:::ific comments have numbers corresponding to those from the
previous comment letters.

:,}ene'~LComment

BeC2.;;se it l;:", been ac:cnov,r' Jg2d t: .t T.':c V:tclosurc 1";lQ use for thi:; site
will be lighr industrial, Boare staff will evalE~de 211wailablc site investigation
a.'1d feasibility study submittals in context of their reiev8..'1ce and compatibility

'th ' 1 S' '" -h' . , ~ . al'Vi! tile propOSCG Ite.) reuse. 1 IS mCtUI1i:S not OnlY 2lly ~ reau.y
conducted or future investigation 3Jld design \VoIle. but 2.lso methodology on
which these activities have bc~n based.

Califcmia 
Environmcl1t.11 
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Board 
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Mr. Tayseer Mahmoud 
California Environmental Protection Agency 
Department of Toxic Substances Control 
Office of Military Facilities 
Southern California Operations 
245 W. Broadway, Suit~ 350 
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.ro.m~s M, Strock 
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Subject: Review of Revised Draft Phase n Fensibllity Study Report and 
Related Docurne."1B for Operable Unit 2C - Site 3, Mc:u-L'1.e Corps 
Air Station, El Toro, California 

Dear Mr . .tvhhmoud: 

On February 18, 1997, Califcrnia Integrated V!aste ~v1anagement Board 
(Board) Closure and Remediation Br2.J'1ch staff received a submittal addressing 
revislo!1..5 to Draft Phase II Feasibility Study Report for Operable Unit 2C, Site 
3, Marine Corps Air Station (MCAS), El Toro. The submitbl induded the 
following dOClli'TIents: 

;> Response to Comments, Draft Phase II Feasibility Study Report (FSR) 
for Operable Unit 2C - Site 3, l'/fCAS E1 Toro, California; and 

>- Draft final PhC1S~ 11 Feasibility Study Report, Operable Unit 2C - Site 3, 
Marine Corps Air Station, El Toro, Califomia, d:lted February 6, 1997. 

Board Closure and Remediation staff have conducted 8..1'1 in-depth review oY 
the aforementioned dOCUI!le.nts rmd compiled several comments. Please note 
that Sge:::ific comments have numbers cQrresponding to those from the 
previous comment letters. 

Bec:;.;;se it b:_'~ been ac:cnov,r' Jg2d t: .t '(::c V:tclosurc Ie ;lQ use for thi:; site 
will be lighr industrial, ] oar.:; staff wiil evalL;~de 211wailab1c site invc3tigation 
a.'1d feasibility study submittals in context of th~ir re.teV8..,'1ce Ztnd compatibility 

·th ' 1 S' -. -h' . , ~ . ~1' Vi! tile propOSCG Ite j reuse. 1 I:: mC1Ui .. 1i:S not OnlY 2llY a.trcau.y 
conducted or future investigation 3..Tlci design W01'k but 2.lso methodology on 
which these activities have bc~n based. 



_D. Tayseer M_-n_aoud

O Pa8e 2

Commer_ on Dm_ FSR and RevVed DrMt FSR

GenerN Comment

Because of a fai_y s_ecific po_osure land we proposed _r Site 3 0i_u
_dusMM wi_ po_ wa_house struatures) and p_endM_ very demmnd_g
postclos,_e m_Nenance _su_ng _om i_ a!! i_fimtionM cont_oh (site
_curity, access to moNtoring poims, _strictions on on-N_ development, and
Nm mNntenance), shoNd be iden_fied, exabHshed and ime_acd imo &e
landfill clos_e and postc_sure m_enance proem'ares. Bo_d stuff do not
find accep_Ne &e approach t_:en in &e FS m rear &e insfitufion_ consols
to a negotiation process during _e base _,ans_a Both &hedesign and
op_afion of _sfim_on_ consols _tozfldbe derived N contraction with landfill
closure.

SpeeiSc Comrnen_s

In order to reduce the size of the Board staff review let_e_ the original Bo_d
stuff cormm-cntsare not cited in ttiis portion of the re,Aew leXcr. Please refer
to Board smfTle_er of December 2, 1996, to view the original commems.

1. Board _aik" have no congruent.

2. A_er _Mewing _e m_d FS_it does not appe_ fl_ _e proposed
c_sm-e ahemativ_ have bean _N_d spe_fic_ for a l_ht _dus_iN
mudw_elnouse t_e. The issue of sur_ce ime_ity, i_ m_men_nc_ m_d
• ffe_nti_ s_emea-_t reduNng measures (impo_ant in an event of heavy
aLSace loa_g Dora t,'ru.ck_affie and _crag_ _d on-_ s_uc_re_
have noz been ad&_& Also, _e mailer of compatiNgff of each of
5e N_rn:fives wi_ on-site a_ivifies and _epNr of finn cover have not
ad&e_d.

3. k is unclear how : ? waae qunnfi_ e_imme was delved. Also, it is
:nciear hew &e p,x: mtage of b,_ardous waste vs. son-hazardous waste

_ras es-timat_d. Vgb_leonly pa_iN site inves_gafion int'ormafion _:.:ists
(espedNly limimd beneath and with_ the wa_e pil_, _he esfimaed
p_cenage of haz_dous warm _ 25 percent. This is no_ conSsmnt wi_
a_umptions made at Site 5,.wh_e up to 50 o_cent of waste was
assumed to be ha_dous. Board Naff reque_ tha the jusffiab!e
_suunptions be provided for bolh the tom1a:d hazardous waste
quantifies.

o

o

wIr. Tayseer i\fahmoud
Page 2

Comme~' ts on Draft FSR and Revised Draft FSR

General Comment

Because of a fairly specific postclosure land use proposed for Site 3 (light
industrial with possible warehouse structures) and potentially very demanding
postcloscre m,untcnancc resulting from it, all institutional controls (site
security, access to monitoring points, restrictions on on-site development, and
site maintenance), should be identified, established and integrated into the
la.i1dfill closure and postclosure maintenance programs. Board staff do not
lind acceptable the approach taken in the FS to refer the institutional controls
to a negotiation process during L'1c base transfer. Both the design and
operation of institutional controls should be derived in conj1.mction with landfill
closure.

SpeciJ:lc Cor.oments

In order to reduce the size of the Board staff review letter, the original Board
staff cor.n...'TIcnts arc not cited in this portien of the review letter. Please refer
to Board staff letter of December 2, 1996, to view the original comments.

1. Board staff have no comment.

2. After reviewing tJ,e revised FS, it does not appear that the proposed
closure alternatives have been lailored specifically for a light industrial
ili.,d war~housc LL'}C. The issue of surface integrity, it, maintenance, and
differential s~ttlement reducing measures (important in an event of heavy
surface loading from tnlck traffic and storage, and on-site struct1Jres)
have not been addressed. Also, tile matter of compatibility of each of
the altem'tivt;s .....vith on~s.ite activities and : ,:;pair of tinal cover have not
addre.~:;ed.

o
\

3. It is unclear h·)w 'V:lste qu<'ntity estimate was derived. Also, it is
ncl::ar hc:r the p,;, ,;ntage of'3Zardous W2:;te 'Is. non-hazardous waste

',,'as estimat<:d. Vfhile only portial site invesLigation information:xists
(c:specially limited beneath and within the waste pile), tt'1e estimated
percentJ.ge of hazardous vlaste is 25 percent. This is no! consistent with
assumptions made at Site 5, ,where up to 50 percent of waste was
assumed to be hazardous. Board s~aff request that the justifiaole
Zlssumptions be provided for both the total and hazardous VJaste
quantities. '

o 

o 

o 
\ 
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Camme:: ts on Draft FSR and Revised Draft FSR 

General Comment 

Because of a fairly specific postclosure land use proposed for Site 3 (light 
industrial with possible warehouse structures) and potentially very deman.ding 
postcloscre m:untcnancc resulting from it, all institutional conlrols (site 
security, access to monitoring points, restrictions on on-site development, and 
site maintenance), should be identified, established and integrated into the 
lal1dfill closure and postclosure maintenance programs. Board staff do not 
lind acceptable the approach taken in the FS to refer the institutional controls 
to a negotiation process during t,1C base transfer. Both the design and 
operation of institutional controls should be derived in conj1.mction with landfill 
closure. 

Speci:i.:lc Cor.oments 

In order to reduce the size of the Board staff review lette., the orjginal Board 
staff corn..'TIcnts arc not cited in this portien of thc review letter. Please refer 
to Board staff letter of December 2, 1996, to view the original comments. 

1. Board staff have no comment. 

2. After reviewing tJ,e revised FS, it does not appear that the proposed 
closure alternatives have been lailored specifically for a light industrial 
a.:.,d waI:!housc LL,}C. The issue of surf<~ce integrity, it; mainten;:mc~, illi.d 
differential s~ttlement reducing measures (important in an event of heavy 
surface loading from truck traffic and storage, and on-site structllres) 
h3.Ve not been addressed. Also, tile matter of compatibility of each of 
the altem·jvt;s ..... vith on~s.ite activities and ~ ':;pair of tinal cover have not 
addre.~:;ed. 

3. It is unclear h·)w "::1ste qu~'ntity estimate was derived. Abo, it is 
ncl::ar hc-e' the p';, .:ntage of':lZaraoU') w:::;te vs. :lon-hazardous waste 

·,.'c1S estimat';d. Vfilile only portial site invesligation information:xists 
(c:specially limited beneath and within the waste pile), u'1e estimated 
pcrcenU.ge of hazardous vlaste is 25 percent. This is no! consistent with 
assumptions made at Site 5, ·where up to 50 percent of waste was 
assumed to be hazardous. Board s~aff request that the justifiaole 
Zlssumptions be provided for both the total 3.!:dhazardous v/aste 
quantities. 



Mr.TayseerMahmoud

Page3

Bo_d _ff are uncle_ about the accuracy of a clean closure Mmrnmive
cost esfim_e. Because th_ alterrmfivc may be environment_ly most
benefiMM ;.nd least limi_ng to po_Mosure land use, it is requested tha_
_e de_iled c_an closure anMyses be conduce& The anMyses shoMd
Mc_de ju_fific_ion for both assumptions and co_trucfion (excavation,
ha_ing,etc.)costsforclean_osu_e. Itisrecommendedthatclean
dosurecostsacquiredduringclean_osurepr_ectsatoth_military
_cH_iesinCMiforrSabeusedforcomparison.

4. Boardstaffhaveno commenL

5. Bo_d st_f dsagmes th_ _e mnnuMpos<bsure mM_cnance co_s
should be b_ed on a net pr_ent worth concept Because o£ a l_ge
numb_ o£ m_nfies _sod_cd with a landfill po_dosum
ma_ance (M t_s case, fresher amplified by _e proposed land us_
_ounfin_ p_cticeisgen_ _ouraged inCM_fomia(seea_ched
e×cerp__om U.S.EPA _nM Rio _g_ng FinM A_urance
Mech,-raisin _r MuMc_M Solid Waste FaMlifi_s _0 CF_ Part 258]).

_ 6 conduc_B d°_d staff_e_is_atitm_t_e_otrdebraSitCoveilSfy°il l°S_h_MCula_d°nfeSaMM1Ryo_h°_ir_dtNlinbge a
fin_ cover instead of clea_ e_su_.

7. Bo_d :aft have no commem.

g. Bo_d g_f concu_

9. Because Site 3 vdll be used as a li_t _d_M_ and w_ome _caffon,
_y compa_Me fimMcover alt_n_ve (ut_Nng asphMt, concrete. GCL
or FML m_efi_ _d no field w_te c_m_ization or ve_c_ _nt
c 2 w_te studies h_e been conducted, a _emen_ l_er (_r
_m-;_ :, geon_0 would be _q_d.

lO. _a_d stuff have no comment. Howa_ :ho_ !d a _: .noliu_i= cover be
_oposed, _ _x_a _:me a_s,.,m_ce shoN_ _e made 5r 5o_d staff to
review such Wop_M. _

!1. R_po_e noted.

i2. Bo_d staff find _e response _c_mb_.

©

o
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Board st.aff are unclear about the accuracy of a clean closure alternative
cost estimate. Because this alternative may be environmentally most
beneticial:1d least limiting to postclosure land use, it is requested that
the detailed clean closureanalyses be conducted. The analyses should
include justification for both assumptions and construction (excavation,
hauling, etc.) costs for· clean closure. It is recommended that clean
closure costs acquired during clean closure projects 2lt other military
facilities in Californ.ia be used for comparison.

4. Board staff .have no comment.

5. Board staff disagrees that the a...'1nual postclosure maintenance costs
should be based on a net present worth· concept. Because of a large
number of uncertainties associated with a landfill postc!osure
maintenance (in this case, fUJ.'iher amplified by the proposed land use),
discounting practice is generally discouraged in California (see at"Lached
excerpts from U.S. EPA Final Rule regarding Final Assurance
Mechanism for Municipal Solid Waste Facil~ties [40 CFR Part 258]).

o 6 . Board staff feel that at least basic soil loss calculations should be
conducted at this time in order to verify the feasibility of installing a
find cover instead of clean closure.

7. Board :aff have no comment.

8. Board staff concur.

9. Because Site 3 will be used as a light industrial 2nd warehouse location,
any compatible fi.n....9.1 cover alternative (utilizing asphalt, concret~. GCL
or FML materials) and no field \vastech8;:actcrization or vertical extent
c:' waste studies have been condEctcd, a fcinforcemen·: layer (for
e:-:a..F·:r,l::, geoI~et) would be required.

10. ~'z.,.d staff have no comment. How~vv, .:ho ld a n j~olit.,(:; cover be
:Jposed,an:xtra me: :l!jY.'laD.':e shauL. lC':: made for)oarc staff to

r.;:vie"\N such proposal.

o
11. RespoI1SC noted.

Board staff find the response acceptable.

o 

o 

o 

Mr. Taysecr Mahmoud 
Page 3 

Board st.aff are unclear about the accuracy of a clean closure alternative 
cost estimate. Because this alternative may be environmentally most 
beneficial:1d least limiting to postclosure land use, it is requested that 
the detailed clean closure analyses be conducted. The analyses should 
include justification for both assumptions and construction (excavation, 
hauling, etc.) costs ror·clean closure. It is recommended that clean 
closure costs acquired during clean closure projects Zit other military 
facilities in California be used for comparison. 

4. Board staff .have no comment. 

5. Board staff disagrees that the a...'1nual postclosure maintenance costs 
should be based on a net present worth· concept. Because of a large 
number of uncertainties associated with a landfill postc!osure 
maintenance (in this case, fu.--ther amplified by the proposed land use), 
discounting practice is generally discouraged in California (see at"l.3.ched 
excerpts from U.S. EPA Final Rule regarding Final Assurance 
Mechanism for Municipal Solid Waste Facil~ties [40 CFR Part 258]). 

6 . Board staff feel that at least basic soil loss calculations should be 
conducted at this time in order to verify the feasibility of installing a 
find cover instead of clean closure. 

7. Board :aff have no comment. 

8. Board staff concur. 

9. Because Site 3 will be used as a light industrial 2nd warehouse location, 
any compatible fi.n....9.1 cover alternative (utilizing asphalt, concret~. GCL 
or FML materials) and no field \vastech8;:actcrization or vertical extent 
c:' waste studies have been condt:ctcd, a rcinforcemen·; layer (for 
e:-:a.r:r';::, geoI~et) would be required. 

1 n. ~ ~':.,.d staff have no comment. How~v" .:110 1d a Ii: l~oliI.,(:; cover be 
')posed, an:xtra .. ille: ~'.lj ,: '.'!a.r:.i:e shouL. lC.:! made for:) oare staff to 

r.;::vie\v such proposal. 

11. 

') 
1~. 

RespoI1SC noted. 

Board staff find the response acceptable. 



M_ Tayseer Matunoud

_ Page 4

Pct_ M. Jmn.idd
Closure and Reme_afion Sou'&

Q__..-_ Pe_.i_nEgn_osurear, d En_mement Di¼_on

o

()

o

Mr. Tayseer 'Nfalunoud
Page 4

13. Board staff find the response acceptablc.

14. Board staff lind the response acceptable.

15. Board staff find the response acceptable.

Should you have any questions regarding Ll.ls matter, please call me at
(916) 255-1195.

Sincerely,

Pcter M. JaJllcki
Closure and Remediation South
Pennitting and Enforcement Division

Enclosure

o 
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13. Board staff find the response acceptable. 

14. Board staff find the response acceptable. 

15. Board staff find the response acceptable. 

Should you have any questions regarding Ll.ls matter, please call me at 
(916) 255-1195. 

Sincerely, 

Peter M. JaJllcki 
Closure and Remediation South 
Pennitting and Enforcement Division 

Enclosure 
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ENVIRONMENTAL PRO'FEC_ON AGENCY

40 CFR P_t 258

gR.L-5654-3]
PdN 2050-_M904

Finmadal Assurance Med_a_sms for Loca!Government Owne_ and Operam_ of Munidpal Solid
Waste Landfill Facilities

AGENCY: Environmen_l Pre_ion Agency (EPA).

(_ ACTION: Fin_ rule.

SUMMARY: As pa.rtoffice P_denfs reg_atory reform ini_ative, the Environmental Pro_ction
Agency (EPA) is amending the finm_dMassurm_ceprovi_ons of fl_eMtmicip_ Solid Waste Landfill
Criteria, under subtit_ D of the Resource Conservation and Recovery Act. The financial assurance
proviNons req_re owners and opemt0_ ofniun_ip_ solid waste landfills (MSWLFO to demons_am
_hatadequa_ funds wi!l be readily avN!ab_ for _e costs of dosur_ pos>closm'e c_e, and co_ecfive
action for known releases assoc_md with their far,ties. The existing regulations specify several
mechanisms that owners m_dop_ato_ may use to make that dmnons_afion. Today's rule increases the
flexibility avN!abte to owners and opemto_ by adding two mechanisms to those cu_ently avNlable. The
addifionN mechanis_n_ a fiaandN test tbr use by local goven_ent owne_ m_doperators, and a
prov!_ion for !_c_ g_ _ernmen_ that wish to guaran_e the eost_ for mnowner or opemtog are designed
to b- seigimp_rnea_._ng.U_e of the _naadN test provided in this r_'leallows a local government to use
i_sfinm_iN _trength to a_oid i_ur-i;,g _e exp_n_s assoc! __edwitJ_the _:seofa third-pm_y financia[
ins_amcnu _)_aons_a_ng that _e cysts ofclosu_ :, postc_;u_: :oze,aa _=_ecfive action for known
releaz :s are available protacts the envimmnent by a3sudng _ha:;_:dfiH_will be pz_pefly managed at the
end of site life when revenues are ':_ !onger being gencrat_> m_dphysicA s_uctures may begin to bre;_k
down.

DATES: The effective date for _ais_nal rule is April 9, 1997.The com-iiance da_ lbr MSWLF's is
April 9, 1997, except lbr smN1,dry or remora Im_dflNwh_h have unti] October 9, 1997 to comply.

ADDRESSES: Supporting mate_Ns are avNlable for v_wing in the RCRA Information Cemer (RIC),
located at Cry_ Gateway t, fir_ Ftooa 1235 Jeffe_on Davis Highway, Arlington, VA. The Docket
Identification Number is F-96-LOFF-FFFFF. The RIC is open from 9 a.m. to 4 p.m., Monday through
Friday, exNud_g Federa! hol_ays. To rev_w docket m_eriNs, it is recommended that the public make
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Financial Assurance Met:h2nisms for Local Government Owners and Operators of Municipal Solid
Waste Landfill F<lcilities

AGEl',lCY: Environmental Protection Agency (EPA).

ACTION: Final rule.
,_ ,a" _a ._~•.-._:'""_- ,....'-'._._.__:._.~ ." ~ ....._. .__•.--.-.- _.__ ._ ....... _.__••_...._, •• • __ ".__• __. _ ..•~;._.. ..' I .-.--._~-p_-.----..-.-.-.-.

SUMMARY: As part of the President's regulatory reform initiative, the Environmental Protection
Agency (EPA) is amending the financial assurance provisions of the MtUlicipa! Solid Waste Landfill
Criteria, under subtitle D of the Resource Conservation and Recovery Act. The financial assurance
provisions require own~rs and operators of niunicipal solid waste landfills (MSWLFs) to demonstrate
that adequate funds will be readily available for the costs of closure, post-closure care, and corrective
action for knoyvn releases associated with their fucilities, The existing regula.tions specify several
mechanisms that o\vners and operators may usc to make that demonstration. Today's rule increases the
l1exibility available to owners and operators by adding two mechanisms to those currently available. The
additional mechanism.s, a finuncial test for use by local govermllent owners and operators, and a
piov;::ion for lccal g:ernments that wish to guarantee the costs for ill, O\vncr or operator, are designed
to b ~iE:1r-implem:;n:;ng. Use ofthe finandal test provided in this p'1e allovvs:~ local government to usc
Ls fjnmcial :otrength to 2Lioid in;u.r;;'g the exp~n';8S ,:ssoci Jed with the "se of a third-patty financial
instn.l!:':lcnt., ;10nstrating that th<; costs of clasH,', postclcsur: :;ue, :::.n· ::o'Tective action for known
relens::> Jre dvaiL,.bk prokets the envirom,lenl by :;::;suring'hs.:: ;~'.;:dfills ','iii! be puperly managed al Lhc
end of site life when revenues are ";) IJnger being generate. and physicd structures may begin to break
dov,m.

DATES: The effective date for this iin:11 rule is April 9, 1997. The comliance date for MSWLF's is
April 9, ] 997, except for small, dry or remote landlills which have unlil October 9, 1997 to comply.

ADDRESSES: Supporting materials are ava.ilable for viewing in the RCRA Information Center (R1C),
located at Crystal Gateway 1, first Floor, 1235 Jefferson Davis Highway, Arlington, V.AM The Docket
Identification 1'Iumber is F-96·LGFF-FFFFF. The RIC is open from 9 a.m. to 4 p.m., Manday through
Friday, excluding Federal holidays. To revic\v docket materials, it is recommended thallhe public make
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out _ such pmcti_s _e pmhiN_d in m_y states.
Respons_ Toda/s rule mNnmins _e loon go_r_n_ gu_an_e as pmp_ed m_ddoes not restrict its
'so. As discussed above, EPA believes _t a local gov_nment that meets the finance, public nofic_

gov_nment may, ofco_se, only guarantee the closure, pos_osure or co_ective action costs of anofl_r
MSWLF owner and op_o_ if such an a_m_gementis consi_mg with state law. Even if a locN
government gu_anme is not Ne_uded by state law, a state may neve_h_ess disNlow _e use ofthe
;uaan_e if it determ_ _a _e_ is _e po_nfiN _r abuse.
Commit: Commen_ suggeaed severn _ailica_ to pm_Nons of the proposed local go_mment
gu_anm_ Kesponsa Today's rule _aifies _at i?a guaan_e is canc_le_ _en p_sua_ _ See.
258.74(h_I)(iii) the ovmer or operator o_e MSWLF must obtain N_rnae fin,-mNal_s_an_ w_hin
120 days _llo_ng "the guarantor's no_ce of _nc_hfio_ _ot wi_in 120 days _l_wing ""the close of
_e guaan_fs fisc_ yea"). Similarly, today's rule claifi_ _at if_he IocN government guarantor no
longer qualifies to usa _e finanNN _st, _, pu_ua_ to See. 25_.740_)(2)0ii), the owneror operaor of
_e MSWLF must obtNn Ntemam finm_ciN_sumn_ witNn 90 days %llow_g "fl_e d_ennination that
_e guammor no longer meea the Nq_r_nen_ of paagmN_ (0(I) of tiffs_etio_; not within 90 days
_l]owing "'the gua_nm/s notice olcancelh_onY

[_age 6033511

C. Di_oungng of Cos_ in CNcu_fing F_an_ A_umnce Cost Es_n_

the finm_ciM_rance _q_menm traderRCRA sub_tle D cu_enfly _quim ownem and operato_ _
cMcMmecost _fimates in c_nt dNl_ and ag_egam fl_ese_fimm_ (even though these costa may be
incm_edmany yea_ in _e fut_. Ow_ m_t obtain a financiN msponMN_V i_umem _r at le_t
the amou_ ogthis agg_gmed cost _@mmmIn Ihe p_a.mble to the Decemb_ 27, 1993 proposed rule (58
FR 68353, 69361), EPA sMiM_d commm_ on whettmrMSWLF owne= m_dopem_ should be
_lowed to _e a p_s_t vMue b_ed on a N_oum rme to _ma_ certain finm_M _smm_ce cos_. Cost

Section 7) Component:A numb_ of commem_s opposed N_wing MSWLF own_s and op_o_ m .
discount financi_ _s_m_ cos_ becauae of their belie__ landfill own_s _nd oFera_ o_en
m_d_fimme cost esfim_es rand_at _e timing ofa Mosureevent is un_Mn. One comm,enter
suggesud th_ _e risks of d_counting could be miNmi_d wi_ State oversight ifEPA prodded specific
gMdMM_. R_pons_ _he F_an_N Ac_m_t_g Stm_ds Boom (which _ _ds _r cow,me
_countin_ Mlows discoun_ng only M_encos_ _d timing of closure _e ce_Na and _en only _r an
_ntiM_ risk _ee r_e, a_usted _r _fiation. TheAgency agrees wifl_commem_s _ co_ esfimmcs
are freq_ntly under,rimed and that the closure da_ is usually unce_Mn because sites may fill tq?
more quickly than exposed nr fl_eymay eloaubecause of_mncnt actions as a result of rule
_Matio_. We also agree with _e Finm_MMAccouming S_nd_ds Board _at discounting is only
appmp_me ,vhenc_t _fimmes _d closure da_esare c_in, For _ :e r_aso_%_e Age_cyh_ decided _
aghast allowing dis__uN_g w_OUt Sta_ o_=i_ Beca_:se_e A_:acy re_:gnizes the: _;ere _e c,_es
where cost esfim_ are accurate m_dMc:_e d_ are ce_Mn, v__have de ;ided to allow State D_ecm_
to :i_w _omz:ing _r _o:_, p_re, and conceive ac_c ::=osts if they believe fl_atcost
_sti.._atesare accurate and the closure do? i_czr_m and where the _ccalgove_unent has suNni_ed a
_nding i?o_ a ReyNard Pm_nM Eaginear _at cost e_n_es are _cumm m_dce_ifies lhat there
_e no known Nc_ which wouN change _e _fimm_ closure d_e. The S_te m_t M_ d_ennine th_
_e Nc_V ia M comNian_ _ith _! _gulafions it de_rm_ m be apNicaMe and apNop_a_
ConsE_nt w_h o_ elemen_ of _is rule, cos: _fimm_ must be a_u_d _nually to reflect iafla_on
and _mNNng site li_. The discount rageused may not be greater titan the rote ofretum _r _sengM_
risk _ee inves_nen_, such as 1 ye_ °Fr_su_ bills, net of M_a_on. As no_d above, _ouming at an
e'o_fiMly risk _ee ram ofmmm is _ _wed by _e F_an_M Accounting Stand_ds Board and w_
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out that such practices are prohibited in many states.
Response: Today's rule maintains the local governments guarantee as proposed and does not restrict its
'se. As discussed above, EPA believes that a local government that meets the financial, public notice,

O d recordkeeping nnd reporting requirements of the financial test will be able to fund the assured
SWLF closure, post-cloSllre care or correcti ve action obligations in a timely manner. A local

government may, of course, only guarantee the closure, post-closure or corrective action costs of another
MS WLF o....mer and operator, if such an arrangement is consistent 'with state law. Even if a local
government guarantee is not precluded by state law, a state may neve11heless disallow the use of the
~~,uarantee if it determines that there is the potential for abuse.
Comment: Commenters suggested several clariilcations to provisions of the proposed local government
gUJIantee. Response: Today's rule clarifies that i;' a guarantee is cancelled, then pursuant to Sec.
258.74(h)(1)(iii) the owner or operator o[the MSWLF must obtain alternate financial assurance within
]20 days following' 'the guarantor's notice of cancellation" (not within 120 days following" the close of
the guarantor's fiscal year"). Similarly, today's rule clarifies that ifthe local govemment guarantor no
longer qualifies to use the financial test, tJlen, pursuant to Sec. 258.74(h)(2)(iii), the owner or operator of
the MSWLf must obtain alternate financial assurance within 90 days following "the determination that
the guarantor no longer meets the requirements of paragraph (f)(l) of this section"; not within 90 days
following" tbe gu,lrantor's notice of cancelbtion."

((Page 60335]1

C. Discounting of Costs in Calculating Financial Assurance Cost Estimates

The financial assurance requirements tmder ReM subtitle D currently require owners and operators to
calculate cost estimates in current dollars, and aggregate these estimates (even though these costs may be
incllIred many years in the future). Owners must obtain a financial responsibility instrument for at least
the amount of this aggregated cost estimate. In the preamble to the December 27, 1993 proposed rule (58
FR 68353, 6iD61), EPA solicited commcntsOl1 whether MSWLF owners and operators should be
~ llowed to use a present vahle based 011 a discount rate to estimate certain financial assurance costs. Cost

O
::ounting would allow owners and operators to acUust an aggregated cost estimate to reflect the .Glet
t actjvities are scheduled to occur in the future and to obtain a financial instrument for less than th.e

gregate costs (i.e. tJ,e "present value" of the aggregated costs), (See Comnlent Response Document,
Section 7) COIT'..ment: A number of commenters opposed allowing rvfSWLF owners and operators to
discount financial assurance costs because of their belief that landfill owners a..'1d operators often
lmderestimate cost estimates and tJlat lhe timing of a clusure event is uncertain. One commenter
suggest~d that the risks of discounting could beminimized with State o'/ersight ifEPA provided specific
guide:lines. Response: The Financial ACCoUllting Standards Board (which sets standards for corporate
accounting) allows discounting only when costs and timing of closure arc certain and then only for an
essentially risk free rate, adjusted for inflation. The Agency agrees with commenters that cost estimates
are frequently underestimated and that the closure date is usually uncert<lin because sites may fill tip
more quickly than expected or they rna)' close because or enforcement actions as a resull of rule
violations. We also agree with the Financial Accounting Standards Board that discounting is only
appropriate .'ihen cost estimates and ·;losurc d8tes ~:!e certain. For tI3.':e n~:,so' ';, the Ageil,cy'has decidcdr
aga:ast c:lllowing dis;;junting w;,thout 3ts.1:(; 0versight. BeC2.ISe U'le AL Hey re:~nizes th:: t;,ere are cses
where cost estimates are accurate !luddo.me dates arc certain) v have de ~icicd to alIo\-\" ';tate DirectOrs
tu ::0W iiscour::ing for clo;'::lre, postcloslne, and corrective actio ':osts if they believe t.hat cost
:;stl ,C:.tes ar~ accurate and the closure ds.' is c:rtam and wlv;re thc\:cal government has submitted a
Jindir,g 1£0;-' a Registered Professional Engineer that cost estimates are accurate and certifies that there
are no known [actvi:"s which would change the estimated closure date. The Stale must also determine that
lh.e facility is in compliance "vith all regulations it determines to be applicable and appropriate.
Consistent "with other elements of this rule, cost estimates must be adjusted annually to reflect inflation
and remaining site life. The discount rate used may not he greater than the rate of'return for essentially
risk free investments, such as 1 year Treasury biJIs, net of inflation. As noted above, discounting at an
?t"t"~tiallyfisk fr;;e rate of rclum is that allQwed by the Financial Accounting Standards Board and was

O
;::;ted by several com...nenters. The Government Accounting Standards BOfl.rd notes tlw.t EPA is '

"dy <tHawing for discoUI~ting for inflation because it allows annual adjustments of cost estimates for
-,-ticn. For this reason the Agency requires that inflatiun be deducted from an essentially risk frc~ raie
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out that such practices are prohibited in many slates. 
Response: Today's rule maintains the local governments guarantee as proposed and does not restrict its 
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government may, of course, only guarantee the closure, post-closure or corrective action costs of another 
MS WLF owner and operator, if such an arrangement is consistent 'with state law. Even if a local 
government guarantee is not precluded by slate law, a state may neve11heless disallow the use of the 
:~,uarantee if it determines that there is the potential for abuse. 
Comment: Commenters suggested several clarii1cations to provisions of the proposed local government 
gUJIantee. Response: Today's rule clarifies that j;' a guarantee is cancelled, then pursuant to Sec. 
258.74(h)(1)(iii) the owner or operator o:the MSWLF must obtain alternate financial assurance within 
] 20 days following' 'the guarantor's notice of cancellation" (not within 120 days following" the close of 
the guarantor's fiscal year"). Similarly, today's rule clarifies that if the local govemment guarantor no 
longer qualifies to use the financial test, Ulen, pursuant to Sec. 253.74(h)(2)(iii), the owner or operator of 
the MSWLf must obtain alternate financial assurance within 90 days following "the determination that 
the guarantor no longer meets the requirements of paragraph (f)(l) of this section"; not within 90 days 
following" tbe gu,lrantoi's notice of cancelbtion." 
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c. Discounting of Costs in Calculating Financial Assurance Cost Estimates 

The financiil assurance requirements tmder ReM subtitle D currently require owners and operators to 
calculate cost estimates in current dollars, and aggregate these estimates (even though these costs may be 
incllIred many years in the future). Owners must obtain a financial responsibility instrument for at least 
the amount of this aggregated cost estimate. In the preamble to the December 27, 1993 proposed rule (58 
FR 68353, 6iD61), EPA solicited comments on whether MSWLF owners and operators should be 
~ llowed to use a present vahle based all a discount rate to estimate certain financial assurance costs. Cost 

O
::ounting would allow owners and operators to acUust an aggregated cost estimate to rdlect the .GICt 
t actjvities are scheduled to occur in the future and to obtain a financial instrument for less than the 

gregate costs (i.e. tJle "present value" of the aggregated costs). (See Comnlent Response Document, 
Section 7) COIT1.ment: A number of commenters opposed allowing IvfSWLF owners and operators to 
discount financial assurance costs because of their belief that landfill owners a.'1d operators often 
lmderestimate cost estimates and Ulat lhe timing of a clusure event is uncertain. One commenter 
suggested that the risks of discounting could be minimized with State o'/erslght if EPA provided specific 
guidc:lines. Response: The Financial ACCoUllting Standards Board (which sets standards for corporate 
accounting) allows discounting only when costs and timing of closure arc certain and then only for an 
essentially risk free rate, adjusted for inflation. The Agency agrees with commenters that cost estimates 
are frequently underestimated and that the closure date is usually Ullcert<lln because sites may fill up 
more quickly than expected ()r they rna)' close because or enforcement actions as a result of ruJe 
violations. We also agree with the Financial Accounting Standards Board that discounting is only 
appropriate .'ihen cost estimates and ,;lostJ'i'c d8tes ~:!e certain. For u1':e ):~~.:sO' '~, the Agei).cy' has decidcdr 
aga:,1st ()llowing dis; :/unting v;;,tnout Sta~(; 0versight. Beca:se U'le Ai.. ';ley re:~nizes th:<: t;,ere are c'ses 
where cost estjmates are accurate ond.:k_'_lre dates arc certain, v '. ha'ie de ~icicd to alIo\-v -;tate DirectOrs 
tu : :0W ~iscour::ing for clo;'::lre, postclosl~rr;!, and corrective actio -:osts if they believe that cost 
:;stl ,-:~e5 ar~ accurate and the: closure d2.: is c::rtam and wlv;re the :..:cai government has submitted a 
JindL,g L[o;-, ;) Registered Professional Engineer that cost estimates are accurate and certifies that there 
are no known [actvi's which would change the estimated closure date. The Stale must also determine that 
lh.e facility is in compliance "vith all regulations it determines to be applicable and appropriate. 
Consist~nt ·with other elements of this rule, cest estimates must be adjusted annually to reflect inflation 
and remaining site life. The discount rate used may not he greater than the rate of return for essentially 
risk free investments, such as 1 y;:ar Treasury biJIs, net of inflation. As noted above, discounting at an 
?t""~tially risk fr;;e rate of rclum is that allQwed by the Financial Accounting Standards Board and was 

O 
;::;ted by several com. .. nenters. The Government Accounting Standards BOfl.rd notes tlw.t EPA is ' 

;,ciy ;,ulowing for dlscoUI~ting for inflation because it allows annual adjustments of cost estimates for 
-,-tien. For this reason the Agen:;y requires that inflatiun be deducted from an essentially risk frc\! raie 
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