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DEPARTMENT OF TIlE NAVY

NAV_ Am $TAllON

MOFlrr_ _IE.I_ CA I)dK)3S UOCX) m _.v mRrtm _

_.: 5090ear 00128 5Q
04 SEP1987

California Rogioaal Water Ouality Control Board
San Francisco legAen
Attn: Mr. _er James
1111 Jackson 8treet
Oakland, CA 94607

Dear Mr. James:

Enclosed are our fomal c_ents An response to your Tenative
Cease and Desist Order dated 28 July 1987. As you will note, we
feel that rather basic questionshave arisenas a resultof our
recent inclusion on the National PriOrities List.

¢

Please recognize that we do not raise these questions as a means ;_
of delaying the cleanup actions that we Moth agree nust proceed %
as quickly as possible. As a Federal facilityon the IqPL,we are
required by CERCLA, as emended, to conduct a Remedial
Investigationand FeasibilityStudy (RI/FS)and enterinto an
_interagencyagreementwith the EPA for the completionof any
necessary remedial actions. We share the common purpose of
appropriatecleanup, but the rules have changed somewhatand
we are activelyworking to define our new relationshipamong EPA,
CRWOCB and NAS Moffett Field. To this end, I propose we seek an
administrativemeans among our three staffsto develop a mutually
acceptableplan of action that will satisfyMoffett Field's
obligationsunder both CERCLA and applicableState requirements.

I am new to NAS Moffett Field and have been on board less than a
month. As I study this complex issue, It is obvious that our two
agencies have not been in mutual agreementin the past and that
we at NAS Moffett Field must reevaluateour total environmental
program. I pledge my complete attentionand total c_itment to
implementingagreed remedial actions here at Moffett Field
as quickly as we are allowed under law and regulation.

By strengtheningthe cooperativerelationshipbetween our
organizations,rather than going through the adversaryprocess of
a Cease and Desist Order, I believe we can best serve the public
interest.

Sinc_ely, CAUFOMIA_IONLL WATEr.

c.T.MOYR,\III 08

\ .QUALITYCOKIROLBOARD
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Copy to:
CO;6_RVIlASZ,
Regional _ninistrator

Region Mine
U. S. _vironmental Protoctio_ &gen_

COHb___VF&CIN_T_M
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| COMMENTS OF NAVAL AIR STATION, MOFFETT FIELD, CALIFORNIA, IN
RESPON_IITO THE TENTATIVEORDEROF THE STATEOF CALIFORNIA

2 REGI_WATER QUALTIY CONTROL BOARD, SAN FRANCISCO BAY
REGIOII_P[RTAININGTO THENAVAL"AIRSTATION.MOFFETTFIELD,

8 CALIFOIMIA

| Ravel Air Station. Moffett Field, California ("NAS

5 Moffett Field" or "NAS"), submits the followtn6 eoements in

6 response to the tentative order requiring the United States

7 Department of the Navy. Moffett Field Naval Air Station,

8 Moffett Field, Santa Clara County, to Cease and Desist

9 Dischargin8 Waste in Violation of Waste Discharge Requtrment8,

|0 the California Water Code, Prohibitions of the Water Quality

11 Control Plan for the San Francisco Bay Basin, the Federal

12 Superfund Amendments and Reauthorization Act of 1986, and _om

13 Threatenin S to Diecharse Waste in Violation of the California

|4 Water Code and the Toxic Pits Cleanup Act of 1984. which the

|5 State of California Re&ional Water Quality Control Board, San

16 Francisco Bay ReRlon ("RWQCB"), issued on 28 July 1987:

17

A. The State of California ReElonal Water Quality
18 Control Board Lacks Subject Matter Jurisdiction to

Requlre NAS Moffett Field to Comply wi'th,,the Tasks
19 Set Forth in Its Tentative Order:'NAS Moffett Field

Will Respond to the Release, and Threatened Release,
20 of Hazardous Substances Under the Comprehensive

Environmental 'Responsef Compensatlon, and Liability
21 Act, As Amended

22

The State of California ReRional Water Quality Control23
Board lacks subject matter Jurisdiction €o require Naval Air24
Station, Idoffett Field, to perform the tasks accordln& to the25
schedule set forth in the tentative order tmder the Federal26
and State authorltles identified therein. Like any le&al27
entity, states are barred under the doctrine of Federal28
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l sovereign 4mmunity from 8ubJectlng.depar_ents of the United

2 State_. their requlresents, or bringing actions against

3 deparlt8 of the United States, except under express,
..

4 unequivocal waiver of sovereign immunity by the United States.

Generslly, the Regional Water Quality Control Board can

6 subject HAS Mo£fett Field to Its requlreuents, or brin K

7 administrative actions against NAS Moffett Field to enforce

8 such requiraaents, only with regard to subject matters

9 concerning which sovereign hemunity has been explicitly

l0 waived in Federal statutes such as the Comprehensive

lI Enviro_ental Response. Compensation. and Liability Act, as

12 amended by the Superfund Amendments and Reauthorization &cry;

13 the Federal Water Pollution Control Act, as a_ended; the We

14 Drinking Water Act, as mended; or the Resource Conservation

15 and Recovery Act, as mended. The waivers of soverei&n

16 immunity under these statutes are limited and confine the

17 Jurisdiction of the Regional Water Quality Control Board over

18 subject matters at NAS ldoffett Field more narrowly that the

19 Regional Board apparently defined it in its tentative order.

20 Moreover, once a Federal facility has been designated on the

21 National Priorities List for Uncontrolled Hazardous Waste

22 Sites, CERCLA preempts any waiver of sovereign immunity under

23 other Federal statutes.

24 Section 120(a) of the Comprehensive Environmental

25 Response, Compensation, and Liability Act (CERCLA), as a_ended,

26
requires Naval Air Station,Moffett Field, to comply with

27 CERCLA, as amended,and the National Oil and Hazardous
28
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| Substances Contingency Plan in reipondins to the release, and
2 the t_tened release, of hazardous substances on NAS Hoffett

3 Field,.. __|ection 120(e) of CERCLA, as anended, requires NAS

4 Moffett ?ield, as a result of its desIsnatlon on the National

5 Priorities L/at for Uncontrolled IiaMrdous Waste Sites, to

6 conduct a rssedlal Investlgation and feaslbillcy study and

7 enter into an tnterasency asrement vlth the Envlrormental

8 Protection Agency for the completion of any necesary remedial

9 action at HAS Hoffett Field in responding to the release, and

I0 the threatened release, of hazardous substances at NAS

11 Noffett lq.eld.

12 To €omply vtth Section 120(e) of CERCLA. as amended. _i

13 the Western Division. Naval Facilitles En&Ineerin& Command_

14 (WESTDIV). plans to conduct a remedial investigation and

15 feasibility study of sites where hazardous substances have

16 been released, or threaten to be released, at NAS Hoffett

17 Field through its Installation Restoration Progrm on behalf

18 of NAS Hoffett Field. Following the completion of the RI/FS,

19 _TESTDIVplans to undertake any remedial action necessary to

20 respond to the release, and threatened release, of hazardous

2] substances. If appropriate. VESTDIV nay undertake planned

22 removal as part of Its response before undertaking remedial

23 action. NAS Hoffett Field and/or WESTDIV plan to consult

24 with the Regional Water Quallty Control Board in the

25 initiation, development, and selectLon of remedial action as

26 required in Section 121(f) of CERCLA. as amended. As part of

27 such consultation, NAS Moffett Field and/or WESTDIV plan to

28



| consult with the Reglonal Water Quallty Control Board in the

2 Ident|_tSon of appllcable or relevant and appropriate

3 cle,_equlrements for .item where hazardous substance,

4 have been released, or threaten to be released, t_STDIV's

5 tentative plans for rHpondlns to the release, and threatened

release, of hazardous substances at ItavaZ Air Station, Moffett

7 Field, are attached hereto and incorporated herein by

8 reference as Exhibits A and B.

9

10 B. Undertakin& the Tasks Set Forth in the Tentative Order
by the Regior_al Water qualtit7 Control Board Would
Prevent NAS Moffett Field From Undertaking Actlono

11 _ndated By the Comprehensive Environmental &espohs,e t
' , m ,12 Compensation and Liabilit 7 Act, as A_ended s

Q
13 Undertakins the tasks set forth in proposed order

14
provision No, B and proposed finding No. 28, in accordance

]5 with the vague requirements and schedule set, would prevent

16 NAS Moffett Field from undertaking other actions mandated by

|7 the Comprehensive l_nvironmental Response, Compensation. and

18 Liability Act. as Jrmended. Section 120(a) of CERCLA, as

19 amended, prohibits the Naval Air Station, Moffett Field, from

20
utilizin S any guidelines, rules, regulations, or criteria

21 which are inconsistent with the guidelines, rules, regulations,

22 and criteria established by the Environmental Protection

23
Agency under CERCLA. as amended. Section 117 of CERCLA, as

24 amended, requires that NAS Moffett Field provide an

opportunity for submission of comments and for public meeting
26

before NAS Moffett Field adopts a remedial action plan.

2?

28



l C. The Resional Water qualit_ Control Board Has Not
Given NAS Hoffett Field Adequate NOtice of Alleged

2 Viol.tion;" '
, ;,~

The ReStonal Water Quality Control Board has not given4
NAS Hoffett Field adeq_te notice of the State requirments5
which flAS Hoffett Field has alleaedly violated, as stated in6

7 proposed finding No. 30. Nor has the RWQCB&ivan RAg Hoffett

Field adequate notice of any Federal authority which may$
waive the sovereign immunity of the United States with regard9
to any requirements which flAS Hoffett Field has allegedly10
violated. In addition, uany ef the terms used in the tentative1]

12 order by the _QCB are vasue. For ezm-ple, the terms "was_,"

"waters of the state," and "condition of Pollution or nuisance"13

14 are vague, Proposed finding No. 30 should be deleted because

of the RWQCB's failure to &ire NAg Hoffett Field adequate15

16 notice. Proposed finding Nos. 27 and 28 should be deleted

]7 because the ter=s used therein are vague and because of the

|8 Iack of evidence to support such findings.

19 D. Proposed Finding Nos 6_ 7. and 8 in the Regional

20 Water quality Control"Board's Tentative Order AreNot Accurate

21

22 1. Proposed Findln B No. 6:

23 Proposed finding No. 6 is not accurate, Proposed finding

24 No. 6 should be amended to state:

25 In the Industrial Waste Engineering Study completed

261 in April 1986, l_S Hoffett Field identified four
active sites at Moffett Field where discharge was

27 occurring.

28



| These sites are listed below:

2 at.re llusber Description

11 Active Industrial Waetemter Holding Ponds
12 Engine Test Stand Area

4 13 Firefighting Training Area
14 Equipment Parkin_ Area - Building 1425

The discharge which was occurring was not in
6 violation of law.

7
2. Proposed Find.ins No. 7:8

9 Proposed finding No. 7 is not accurate. Proposed finding

No. 7 should be amended to state:
I0

HAS Moffett Field has i_entified twenty-three (23) active
11 tanks, eleven (11) bulk tanks, four (4)leaking tanks,

etghteen (18) abandoned tanks, nine (9) strops/oil vate_
12 separators, and three (3) other suspe on NAS Noffett l_ld.

t
13 The tanks and s_ps are grouped as follows: "

14 Group I. Active Tanks (23)

15 3, 17. 18, 21. 22, 26, 28, 29, 32. 33, 3/*, 35, 36. 37,

16 38. 39. 40. /.I. /*/*. /,5. /.6. 57. 69

17 Croup II. Bulk Tanks (11)

/*, 5, 6, 7. 8. 9, 10. 11, 12, 13. 1618

|9 Group III. Leaking Tanks (4)

A, 2, /.3
20 B. 1/*, 53

21 Group IV. Abandoned Tanks (not-in-servlce) (18)

22 A. 1, 15. 27, 51, 52. 55

23 B. 19, 20, 67, 68 (separate investigation)

24 C. /,7. /,8, /,9, 50. 56A, 563, 56C, 56D (addressed

25 as part of Site 9 in the Sampling Plan)
I

26 Croup V. Sumps/Oil Water Separators (9)
i

271 25, 42, 54, 58, 59, 62. 63. 6/,. 65 mr

28
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| Ggoulp vl. Other Sumps (3)
•_

2 '_60 (1_ Stem Rack), 61 (Paint Shop Suap). 66 (Dry
3 _eaners S_p)

4 3. Proposed Finding No. 8:

5
Proposed finding No. S is not accurate. Proposed6

finding No. S should be mended to state:7
Nual Air Station, Hoffett Field, is a Federal

8 facility which was llsted on the Federal section of
the Katlonal Priorities List for Uncontrolled

9 Hazardous Waste Sites included in the National 011
and Hazardous Substances Contingency Plan, which _ms

10 prmulgated on 22 July 1987 pursuant to Section 105
of the Comprehensive Envirormental Response,11 0. Cospensation, and Liabillty Act, as mended (52

]2 Fed.Re s. 27620). i

13 E. The State of Californla l_eglonal Water _ualit 7 Control
Board Lacked Sub_ect Hatter Jurl;dictlon to. Require'

14 NAS Moffett Field to Comply With ,Ms.nv, of the Tasks
Set Forth in Its Order No. 85-66

15

16 I. Proposed Finding Nos. 9,. 10, 11, 13 t and 15:

17 With respect to proposed finding }los. 9, 10, 11, 13,

18 and 15, when it issued Order No. 85-66 the RWQCBdid not have

19 subject matter Jurisdiction over raters except wlth regard

20 to requlrements respecting the control and abatement of the

21 discharge of pollutants into waters of the United States.

22 Nor did the I_;;_CB have subject matter Jurisdiction over

23 groundwater on HAS except wlth regard to requirments
24

respecting the provision of safe drinking water and the

25 operation of any activities resulting, or which may result,

26 in tmderground injection which endangers drinking water. Nor

27 did the RWQCB have subject matter Jurisdiction over iolid
28
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| waste or hazardous vaste except wi_h regard to requlre_ents
£ +.

2 reape_ the control and aba_ment of activities resulting,

3 or wht_ay result, in the disposal, stor_e, or treatment

4 of solid waste or hazardous waste. The I_QCB has cited no

5 State authority or Federal authority whlch the ltW(_CB

6 aduinlstered, to which the United States was subject, which

7 required NAS to ccmply with the provisions C3, C&, C5, or C8

8 of Order No. $5-66. Moreover, any subject gaiter Jurisdiction

9 which the I_QCB has over waters, groundwater, and/or solld

|0 waste or hazardous waste is prempted by the dasianation of

l] /IAS Moffett Field on the Natlonal Priorities List. Proposed

12 finding lqos. 9, I 0, I I, I 3, and 15 should be deleted becau_

|3 of the RWQCB's lack of subject gaiter Jurisdiction to Issu_

14 such provisions of Order No. 85-66.

16 2. Proposed FindlnR No. 12 :

17 With respect to proposed flndln& So. 12, because the

18 RWQCBdid not have subject matter Jurisdiction to issue
Order No. 85-66, as stated above, NAS is not in violation

19

20 of provisions C3d and CAt of such order. The RWQCBdid not
have subject _atter Jurledlction to require NAS to sub_t21
a technical report according to the schedule set forth in22
Provisions C3d and C4e of such order and summarized in

23

24 proposed finding No. 12 of the tentative order. RAS is not

in vlolation of provisions C3d and CAe of Order No. 85-66.25
Proposed finding No. 12 should be deleted because of the26

27 RWQCB's lack of subject matter Jurlsdlctlon to issue such

28 provisions of Order No. 85-66.
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| 3. Proposed FindinR No. 1_:

2 _respect to proposed flndlns No. 14, because the

3 RWQCB_ not have subject uatter Jurisdiction to issue Order

4 No. 85-66 as stated above, NAS Is not in violation of

6 Provision C_e o£ Order 80. 85-66. The RWQCBdid not have
:_

6 subject uatter Jurisdiction to require RAS to conduct the

7 lnvestt|ation to identify, locate, and collect inforsation

8 on yells with potential to act as conduits for pollution

9 to migrate into deeper aquifers accordin 8 to the schedule

|0 set forth in Provisions CSa, CSb, and C5€ of the I_QCB'a

11 Order No. 85-66 and sunuarized-in proposed findins Ho. 13

12 of the tentative order. HAS is not in violation of Provieiqns

1S CSa, CSb, and C5c of Order 1_o. 85-66. Proposed finding I_o'_"t

14 should be deleted because of the RWQCB's lack of subject

1_ matter Jurisdiction to issue such provisions of Order No.

16 85-66.

17
4. Proposed FtudtnR No. 16 :18
With respect to proposed findins No. 16, because the19

20 RWQCBdid not have subject matter Jurisdiction to issue

Order No. 85-66, as stated above, HAS t8 not in violat_on21
of Provision C8 of such Order. The RWQCBdid not have subject22
matter Jurisdiction to require that "interim containment of23
the pollution plume shall commence in areas of known24

pollution as soon as practicable, but in any event shall not

be delayed pending defining the full extent of pollution26
in any aquifer. The interim cleanup and containment plans,27

28 including time schedule, shall be submitted by January 15,



| 1986." NAS Is not in violation of Provision C8 of the RWQCB's

2 Order _ 85-66. Proposed findins No. 16 should be deleted

3 becaue_ the R_CB's lack of subject matter. Jurisdlctlon

4 to issue such provisions of Order Iio. 85-66.

5
State of Cali tonalF. The fornla Rex .Water (_,AalttyControl

6 Bo_rlsdlctlon to Re ulre

rth7
California Health and Safity Code (the.Toxic Pits

8 Cleanup Act)"or Secion 13260 of the California Water
Code i NAS Hoffett Field Will Conduct a Hydrolieolo_ic

9 Assessment Report

10
I. Proposed Findin_ Nos...17-18:

11
With respect to proposed flndin8 Itos. 17-18, the RWQCB

does not have subject matter Jurisdiction over surface t

impoundments except with regard to requirements respeetins :
14 v

the control and abatement of activities resulting, or which
15

may result, in the disposal, storage, or treatment of solid
16

waste or hazardous substances. Horeover, any subject matter
17

Jurisdiction which the RWQCB has over surface Impoundments is
18

I

19 preempted by the designation of NAS Hoffett Field on the
National Priorities List. No evidence exists that the surface

2O
Impoundments, identified in the tentative order as "Site 1021
Active Industrial Wastewater Holding Ponds" and as "Site

22
11 Active Industrial Wastewater Holding Ponds" In Item B1

23
above, are used for treatment, storage, or disposal of

24
hazardous waste. Nor does evidence exist that NAS is

25
threatening to violate Section 25208 of the California Health26
and Safety Code (the Toxic Pits Cleanup Act). I_STDIV awarded

27

28 a contract for the performance of a hydrogeological assessment T
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I report concernln8 such surface lupoundaents on 14 August

19.7. i Rsxv plansto • h,dr.o1 Ic,l ,..esnen
$ repor_ I January 1988. and 8utmic such report to the I_QCB

4 by the sane date, barring unforeseen €lrctmstauees. Proposed

5 flndi_q_ No. 18 should be deleted because of the RWQCB's Zack

6 of subject matter Jurisdiction and because of lack of evidence

7 to support such flndln s.

8

2. Proposed Findln a Nos. 19-22:9
With respect to proposed flndlns floe. 19-22. the

10

11 RWQCBdoes not have Jurlsdlc¢ion over raters except with

12 regard to requirements respectlns the control and abatement.

of the dlschar&e of pollutants into the waters of the Unlt_d13

14 States. Moreover. any subject matter Jurisdiction which the

15 RWQCBhas over waters is preempted by the desiination of
NAS Noffett Field on the National Priorities IAst. No

16
evidence exists that pollutants have been or are bein 817
discharsed into waters of the United States from the surface18

19 impoundments identified in the tentative order as "Site 10

Active Industrial Wastewater Holdin& Ponds and as "Site 112O
Active Industrial Wastewater Holdin& Ponds" in Item B1 above.21
NAS Is not in violation of Section 13260 of the California

22
Water Code. Proposed findin& No. 21 should be deleted23

I

24 because of the RWQCB's lack of subject matter Jurisdiction

and because of lack of evidence to support such findin&.25

26

27 °

28
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1 3. Proposed Flndina No..23-24:

2 W_ respect to proposed finding Nos. 23-24. the RWQCB

3 does lion'have subject matter Jurisdiction over trot:ere except

4 vith regard to requireaents respecting the control and

abateaent of the discharge of pollutants into the utters o£

6 the United States. 14oreover, any subject matter Jurisdiction

7 which the R!_QCBhas over utters is preapted by the designation

8 of NAS Moffett Field on the National Priorities List. No

9 evidence exists that pollutants have been or are being

|0 discharged into waters of the United States from the surface
qs

|1 areas identified in the tentative order am "Site 11 Fngine

12 Test Stand Area, Site 12 Firefightlns Tralnins Area, and t

13 Site 13 Equipment Parking Area-Building 142" and as "Site 12

14 Engine Test Stand Area. Site 13 Firefighting Training Area,

15 and Site 14 Equipment Parking Area-Building 142" in Item B1

16 above. The RWQCB does not have subject matter Jurisdiction

17
over groundwater on NAS except with regard to requirements

18
respecting the provision of safe drinking water and the

19
operation of any activities resulting, or which may result.

2O
in underground injection which endangers drinking water. No

2] evidence exists that underground injection has occurred on

22 NAg or has resulted, or may result, in the presence of

23
contaminants in groundwater which endangers drinking water.

24 NAg is not in violation of Section 13260 of the California

25 Water Code. Proposed finding No. 24 should be deleted

26 because of the RWQCB°s lack of subject matter Jurisdiction

27 and because of lack of evidence to support such fincling, r

28
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I _+Proposed Flndinz No. 25:

2 respect to proposed findin_ No. 25, the RWQCBdoes

$ not h"e subject matter Jurisdiction over waters except with

4 regard to requirements reapectln_ the control and abatesent

5 of the. discharge of pollutants into the waters of the United

6 States. Moreover, any subject matter Jurisdiction _ich the

7 I(WQCShas over waters is preempted by the designation of NAg

8 Moffett Field on the National Priorities List. No evidence

9 exists that pollutants have been or are being discharled into

|0 the waters of the United States from the areas identified in

II the tentative order as "Site 14 40 Motor Fuel and Diesel

12 Fuel Tanks, Site 15 10 Oil and Waste Oil Tanks, and Oil/Wafter

IS Separators, Site 16 13 Other Tanks and Tanks of Unknown

14 Previous Use. and Site 17 5 Solvent and Other Hazardous

15 Waste Tanks/Sumps" and as "Croup I Active Tanks (23),

16 Group II Bulk Tanks (11), Croup III Leaking Tanks (4),

17 Group IV Abandoned Tanks (not-in-service) (18). Croup V

18 Sumps/Oil Water Separators (9). and Croup VI Other Sumps

19 (3)" in Item B2 above. NAg is not in violation of Section

20 13260 of the California Water Code. Proposed finding No. 25

2] should be deleted because of the RWQCB's lack of subject

22
matter Jurisdiction and because of lack of evidence to support

23 suchfinding.
24

25 C. The State of California Regional Water QualityControl Board Lacks Subject Matter Jurisdiction toI

Require NAg Moffett Field to Compl 7 wit h the Tasks
26 Set Forthin Its TentativeOrder Under Section 13273

27 of the CaliforniaWaterCode -

28



l 1. Proposed Findin_ No. 26: "..

2 W_ reepqct to proposed finding No. 26. the RWQCBdoes

3 not h_Juriediction over landfills except with regard to

4 requirments rempecti_ the control end abetment of activities

5 resultlns, or which may result, in disposal, storage, or

6 treament of solid waste or hazardous wets. Moreover, any

7 subject matter Jurisdiction which the I_QCB has over landfills

S is preempted by the designation o£ NAS Noffett Field on the

9' National Priorities List. Proposed finding No. 26 should be

I0 deleted because of the l_JqCB's lack of subject setter

II Jurisdiction.

12 z

13 H. ,..TheState of California ReRional Water Quality Con._rol
Bo_rd Lacks, Subject Matter Jurisdiciton to Require_HA_
Moffet_ Field to Comply with the Prohibitions Set

14 Fortfi in Provisions Nee. A1-A2 of Its Tentative'0rder

15

I. Proposed Order Provision No. At:16
With respect to proposed order provision No. At, the17

18 RWQCBdoes not have subject matter Jurisdiction over waters

except with regard to requirements respecting the control and19
abatmaent of the discharge of pollutants into waters of the20

21 United States. Horeover, any subject matter Jurisdiction

22 which the RWQCBhas over waters is preempted by the designation
of NAS Hoffett Field on the National Priorities List. The23

24 terlns "degrade water quality or adversely affect the beneficial

uses of the waters of the State" used in proposed order

28 provision No. A1 should be deleted because of the RWQCB's

27 lack of subject matter Jurisdiction to issue such provision

28 and because the terms used therein are vague.
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| 2. Proposed Order, Provlslon. No. A2,:

2 W_ respect to proposed order provision No. A2, the

HVQCB_ hoe have subject matter Jurisdiction over taters

4 except wlth regard to requlrments respecting the control and

5 abatwsnt of the discharge of pollutants into waters of the

6 United _ates. Noreover. any subject :attar Jurisdiction

7 vhich the RWQCBhas over _ters is preespted by the

S designation of NAg Noffetc Field on the National Priorities

9 List. The terBs "signlficant aisratlon of pollutants through

|0 subsurface transport to waters of the State" are vague.

|| Proposed Order Provision No. A2 should be deleted because of

12 the RWQCB's lack of subject aatter Jurisdiction to issue sudh

|3 provision and because the terms used therein are vague.
14

15 I. The State of California Regional Water quality
Control Board Lacks Subject Matter 3urisdiction to
Require NAS ldo£fett Field to Co=ply With the

16 Provisions Set Forth In Provisions Nos..B1-B13 of
17 Its Tentative Order.

18 I. Proposed Order Provision Nos. BIg, Bib, and B1c:

|9 With respect to proposed order provision Nos. B1a, Bib,

20 and B1c, the RWQCBdoes not have subject _atter Jurisdiction
21

over waters except with regard to requirements respecting the

22 control and abatement of the discharge of pol].utants into
23

waters of the United States. Nor does the RWQCBhave subject
24

=attar Jurisdiction over groundwater on NAg except with regard
25

to requirements respecting the provision of safe drinking water

26 and the operation of any activities resulting, or which _ay

27 result, in underground injection which endangers drin.king
28
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l water. Nor does the RWqCBhave subject latter Jurisdiction

2 over _Id uaste or hazardous waste except with regard to

3 requi_ta respecting the €ontrol and abat_nt of activities

4 resultlnS, or which say result, in the dlsposaZ, storage, or

5 treament of eolld waste or hazardous waste. The RW_:B has

6 cited no State authority or Federal authority which the IWqCB

7 administers, to which the United States is subject, which

8 requires NAS to co_ply with the tasks set forth in proposed

9 order provisions NOs. B1a, Bib, or Bit. Moreover, any

I0 subject uatter Jurisdiction which the 16/_:B has over waters

|| is preempted by the designation of NAS Moffett FieZd on the

12 8atlonaZ l_rlorltles List. Proposed order provision Noe. Bla,
_t

13 Bib, and Bit shouZd be deZeted because of the RWqCB's Zack qf

14 subject matter Jurisdiction to issue such provisions.

15

I. yroposed Order Provision .No. 82a-16
Wlth respect to proposed order provision No. B2a, NAS17

states that the RW(_:Bdoes not have subject matter Jurisdiction
18

191 over surface tmpoundaents except with regard to requirements

' respecting the control and abateaent of acttvitles resultln&,20

or which may result, in the dlsposa1, storage, or treatment91
of solld waste or hazardous waste. Moreover, any subject22
matter Jurisdiction which the RWQCBhas over surface23

24 impoundments is preempted by the des lgnat ion of NAS Moffett

25 i Field on the Natlonal Priorities List. No evidence exists

26 that the surface impoundments, identified in the tentative
order as "Site 10 Active Industrial Wastewater Roldin827

Ponds" and as "Site 11 Active Industrial Was_ewater..Holdin8 r28

' t

\ '
\.
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| Ponds"_In l.teu BI above, ere used for the trea_nent, storase
2 o, ,. do....,

4 California balth and Safety Code (the Toxic Pits Cleanup

5 Act). Proposed order provision go. S2J should be deleted

6 because of the RI_CB's lack of subject matter Jurisdiction to

7 tss_ such provisions and because of the lack of evidence

8 to support such provisions.

9
3. Proposed Order Provision No. B2b: '

10
With respect to proposed order provision No. B2b. the

11
RW_B does not have subject matter Jurisdiction over raters

12 .t
except wLth resard to requirements respectin8 th_ _€ontest a_d

13 ._.
abatement of the discharse of pollutants into waters of the*

14
United States. Nor does the RWQCBhave subject matter

15
Jurisdiction over 8romldwater on HAS except vlth resard to

16
requlreuents respectins the provision of safe drlnkins rater

17
and the operation of any activities resultins, or vhich may

18
result, in tmdersround injection which endan&er8 drlnklns

19
water. Moreover, any subject matter Jurisdiction which the20
RWQCBhas over waters and/or sroundwater 18 preempted by the

21
des Lsnat ion of NAS Moffett Field on the National Priorities

22
List. Proposed order provision No. B2b should be deleted

23
because of the RWQCB'8 lack of subject matter Jurisdiction to24
issue such provision.

25

26



J -.18-

1 4. Proposed Order Provision No. B3: V

2 _h respect to proposed order provision No. B3, the

S RW(__s not have subject matter JurLsdictton over waters

4 except Irlth regard to req_/rments respectinq| the €ontrol and

5 abstinent of the discl_ar/te of pollutants tnto waters of the

6 United States. Not does the RWQCBhave subject matter

7 Jurisdiction over grou_d_ter on RAS except with re&ard to

8 requirements respecting the provision of safe drinking water

9 and the operation of any activities resulttns, or which say

10 result, in trader&round injection which endansers drlnkin 8

1| water. Nor does the RWQCBhave subject setter Jurisdiction

12 over solld waste or hazardous waste except with resard to

13 requirements respecting the eontroX and abetment of actlv_tles

14 resultin&, or which may result, in the disposal, storase, or v

15 treatment of solid waste or hazardous waste. The E_QCB has

16 cited no State authority or Federal authority which the RWQClS

17 8dmlntsters, to which the United States is subject, which

]8 requires IqAS to comply vlth the tasks set forth in proposed

19 order provision No. B3. Horeover, any subject matter

20 Jurisdiction which the RWQCBhas over waters, groundwater,

21 and/or solid waste or hazardous waste is preempted by the

22 desi&nation of NAS Moffett Field on the National Priorities

23 List. Proposed order proviston No, B3 should be deleted

24 because of the RWQCB's lack of subject matter Jurisdiction to

25 issue such provision.

26

27 r

28
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._5"_ Order Provision Bog] .to sad . _ BS. and B8:

2 _re proposed order provision No,,apect to . !_, B5

3 and _-__'_*"i _ 15/QCBdoes not have subject sitter Jurisdiction

4 over vaterm except with resard to requirements respecting the

5 control and abating of the discharge of pollutants into

6 waters of the _nited States. Mar does the KS/(_D have subject

sitter Jurisdiction over grotmdwater on NAg except v/th

regard to requirements respecting the provision 02 safe

9 drinking water end the operation of any actlvicias resuIt/ng,
I0

or which say result, in underground in_ection which endangers

11 drinking water. Nor does the RW(_:Bhave subject setter
12

Jurisdiction over solid wlste or hazardous waste except wi_

13 regard to requirements respecting the control and abatement _

14 of activities resultlng, or which say result, in the dlsposal,

storage, or treauaent of solid waste or hazardous waste.

lqoreover, any subject setter Jurisdiction which the i_QCB has
17

over waters, groundwater, and/or solid waste or hazardous

18 waste Is preempted by the designation of HAS lqoffett Field on

19 the National Priorities List. Thus, the RWQCBdoes not have

20 subject uatter JurlsdictLon to require, as proposed in proposed

21 order provision No. B4, that NAg "submlt a flail Remedial

22 Investigation (RI) Report acceptable to the Executive Officer
23'

completely defining the extent of soil and groundwater

pollution associated with all sites at Hoffett Field," which
25

ts "consistent with 8uidance provided by Subpart F of the

26 National Oil and Hazardous Substances Pollution Contingency

27 Plan . .., as amended; the Superfund Amendments and--
28
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| Reauthortution Act of 1986; Section 25356.1(c) of the

2 Calif_Sie£a Health and Safety Cqde; and CERCLA guidance

3 doemed_.Wlt:h reference to Itemedial Investigations." Nor

does the _QC_ have subject darter Jurisdiction to require,
i

as proposed in proposed order provision No. BS, =hat NAS

6 "[o]ubsit • Feasibilit_ Study (FS) technical report acceptable

7 to the Zxecutive Officer containin& an evaluation of the

8 installed interim remedial measures; an evaluation of

9 alternative final remedial measures; the recommended measures

|0 necessary to achieve final cleanup objectives; and the tasks

11 and t/_e schedule necessary top implement the recommended

12 final remedial measure. Nor does the RIJQCB have subject _t

13 matter Jurisdiction to require, as proposed in provision No.

14 Ba. that the submittal of technical reports evaluatin& immediate,

15 interim, and final remedial measures will include a projection

16 of the "cost, effectiveness, benefits, and impact on public

17 health, welfare, and environment of each alternative measure"

18 or to require that '°it]he remedial investigation and feasiblity

19 study shall be consistent with the guidance provided by

20 subpart F of the National Oil and Hazardous Substances Pollution

21 Contingency Plan . . . . as amended; the Superfund Amendments

and Reauthorization Act of 1986; Section 25356.1(c) of the

23 California Health and Safety Code; CERCLA &uidance documents

24 with reference to Remedial Investigation, Feasibility Studies.

25 and Removal Actions; and the State Water Resources Control

R6 Board's Resolution No. 68-16, 'Statement of Policy with

27 Respect to Maintaining High Quality of Waters In CalLfornla.'"

28
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Proposed order provision NOs. 4,5, and 8 be should deleted

3 beca _._ o£ the RWqCB's lack o£ subject uatter Jurisdiction to
issue iuch provlslons.

6. Proposed Order Provision llos. 6 a 9, 10. and 11

With respect to propoJ_ order provision Nos. 6, 9, 10,

7 and 11, the RW(_CBdoes not have subject matter Jurisdiction

8 over waters except with resard to requirements respecting the

9 control and abatment of the discharle of pollutants into

I0 utters of the United States. Nor does the 15K_JCBhave subject

1| aatter Jurisdiction over groltndvatsr on NAg except with

]2 regard to requireuants respecting the provision o£ safe
_t

drinking water and the operation of any activities resuttJ_l 8,

or which say result, in underground injection which endangers

15 drinkin 8 water. Nor does the R1_QCBhave subject matter

16 Jurisdiction over solid waste or hazardous waste eXcept with

17 rqard to requirmants respecting the control and abatesant

18 of activities resulting, or _hich may result, in the disposal,

19 storage, or treatnnent of solid waste or hazardous waste. The

20 RWQCBhas cited no State authority or Federal authority which

21 the RWQCBadministers, to which the United States is subject,

22 which requires lqAS to comply with the tasks set forth in

23 proposed order provision Nos. 6, 9, 10, or 11. Horeover, any

24 subject Ratter Jurisdiction which the RWQCBhas over waters,

25 groundwater, and/or solid waste or hazardous waste i8 preempted

26 by the designation of NAg Hoffett Field on the National

27 Priorities List. Proposed order provision Nos. 6, 9, 10, and

28
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1 11 should be deleted because of the RWqCS's lack of subject

2 matter_rlsdLctton to issue such provlslons.

7. P.roposed Order Provision Nos. 7, 12 v and 13:4
With respect to proposed order provision Nos. 7, 12,S

and 13, the _QCB does not have subject aatter Jurisdiction6
over waters except with regard to requlrments respecting the7
control and abate=en_ of the discharge of pollutants intos
waters of the United States. Nor does the RI_QCBhave subject9
aatter JurLsdlctlon over groundwater except with regard tol0

11 requlreaents respecting the provision of safe drlnkln s water

and the operation of any activities resulting, or whlch say12

|S result, In underground injection which endangers drinking

water. Nor does the I_WQCBhave subject aatter Jurisdiction14
over solld waste or hazardous waste except with resard to15

16 requtrMenta respecting the control and abatuent of

activities resulting, or which say result, in the disposal.I?

18 storage, or trea_ent of solid waste or hazardous waste.

Moreover, any subject satter Jurisdiction which the RWQCBhas19

20 over water, groundwater, and/or solid waste or hazardous

waste Is preempted by the designatlon of NAS Hoffett Field on21
the National Priorities List. Proposed order provision Nos.22

23 7, 12, and 13 should be deleted because of lack of sub.lace

24 matter Jurisdiction. NAS Moffett Field will provide the

25 RWQCB with reports and other information as appropriate.

26

27

28
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1 Based on the above comments. Naval Air Station. Hoffett

2 Field, _lfornia. requests that the State of California,

3 lteltion_ter_% Quality Control Board. San Francisco Bay

4 Region, disaiss its tentative order €oncerninlt Naval Air

Station. Noffett Field, or, alternatively, continue the

6 heariqt until much ti_a as representatives of Naval Air

7 Station can meet vith the staff of the ltegional Board to

8 discuss the appropriate response for the Naval Air Station.

9

|0 Respectfully subaitted,

12 i

Is

14 fic o Counselthe General
Litigation Office

15 100 Van Ness Avenue, 22nd Floor
San Francisco. CA 94102

16 41 5/556-9027

17

19
Senior Trial Attorney _J

20 Department of the Navy
Office of the General Counsel

21 Litigation Office, Western Division
Box 727

22 San Bruno. C4 94066

23 4151877-7109

24

25

26

27

28
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EXHIBITA

P_11mdmlT_mM1_rSi te Investlgation
(Inltill_ Study_le_ _ _)
(Yer(¢1¢_(_St_N(yCoaple_ Apr 86)

•Rmedtll %nvestigatlon (RI)

•PrtllntMry Planntng
•WorkP|e_Schedule (1S Jan 88)
•QUI111WAssuranceProject Plan (submitted 24 July 87,

revision 15 Feb 88)
•SmM)ltngPlan (submitted 24 July 87, r_vtston 16 Feb MT
•Hellth | Safet_yPlan (15 Feb 88) _
•Data HInagemnt Plan (15 Feb 88)
•Project Ninagemnt Plan (15 Feb 88)
•CommunityRelations Plan (15 Feb 88) ,:
•Publlc Health Evaluation Plan (1S Feb 88)
•Request for Xndenttftcatton of Al_l|cable or R4tlevant and
Appropriate Requirements(1 Nov87)

•Fteld Xnvesttgatlons (In AccordanceWtth WorkPlan Schedule)_ _.
i

•Rmoval Actions (Xf Required)
•Work Plan to Evaluate Alternatives

•Sampling Plan
•Quality AssuranceProject Plan

.Fteldwork
• Report [val uatt ng Alternatt yes
•£PAReview/Concurrence
•Public Comment
•Record of Decision
•Remdtal I)esign

•RI Ftnal Report (In Accordance_th WorkPlan Schedule)
•SiteCharacterization
•RiskAssessmnt

•ContamlnationAssessment
•[nvlronmentalAssessment
•PublicHealthAssessmnt

•FeasibilityStud_(InAccordancewlthWorkPlmnSchedule)
• Initial TechnologyScreening
•R_dlal Options
•[valuationof Alternatives
•Report

•Recordof Declslon
•Draft30 Day Count Perlod
•FinalRecordof Decision

•InteragencyAg_ent

•R_edlal Oeslgn/R_dlal _tlons
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EXHIBITB

PLANNEDRESIN)MSETOSITES 1, Z, 8, g, 1Z, 13, 14, GROUP111 B (TANKS14, 53),
GROUPVl (:S_,,_l_O. 61. 66). _OUPIV II (TANKSflg. ZO.67. 68)

•PrelImlaa__smmmnt/Slte Investigation
Sites 1, 2, 8, 9 (Inittal Assesment Study Comlet_ Apr 84)

(Verification Stm_ CoIpleted Apt 86)
StaRs 12, 13, 14 (Industrial WasteF_gfMertng Study, /_rtl 86)
GroupsVI, IV S (Tank Testtng Study, Jun 87)

•Rledtal Investigation (R!)

•Prel/ltnar_ P1anntng
•WorkPlan/Schedule (15 Feb 88)
•Oualtt_ AssuranceProject Plan (15 Mar 88)
•Sapling Plan (15 Mar 88)
•Health & S_fety Plan (1S Mar 88)
•Data ManagemntPlan (15 Mar 88)
•Project ManagementPlan (1S Mar 88)
•CommunityRelations Plan (15 Mar 88)
•Public Health Evaluation Plan (15 Mar 88)
•Request for Identification of Applicable or Relevant andAppropriate-
Requirements(1 Nov87) TJt

•FieldInvestigations (InAccordanceWlthWorkPlan Schedule)

•RemovalActions(IfRequired) w
•WorkPlan to [valuateAlternatives

•SamplingPlan
•QualityAssuranceProJectPlan

.Fleldwork
•Report[valuatingAlternatives
•EPA Revlew/Concurrence
•PublicComment
•Recordof Decision
•RemedialDesign

•RI FinalReport(InAccordancewithWorkPlanSchedule)
•Site Characterization
•Risk Assessment

•ContaminationAssessment
,Environmental Assessment
•Public Health Assessment

•Feasibility Study (In Accordancewith WorkPlan Schedule)
•Initial TechnologyScreening
•Remedial Options
•[valuationof Alternatives
•Report

•Recordof Decision
•Draft 30 Day CommentPeriod
•finalRecordof Decision ..

•InteragencyAgreement

•R_dlal Oeslgn/R_dlal Actlons
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