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COMMENTS
Draft Operable Unit5 Recordof Decision, datedFebruary7, 1996

GENERALCOMMENTS

1. The Recordof Decision (ROD) is intendedto be the documentwhere the final selection
of a remedy is recorded, along with thatremedy's ARARs. This ROD does notproperly
define the discharge method to be used at OU5, nor does it provide the level of
appropriatedetail of the regulations that apply to this portion of the remedy. Each
discharge option (i.e., reinjection, surface water discharge, reuse, etc.) will trigger
different ARARs. In addition, the ARARs will freeze at the time the ROD is signed;
thus, a ROD thatdoes not select a dischargeoption is not a complete ROD. The Navy
should select a discharge method and presentit along with its ARARs in this ROD. A
table with ARARs (as in the Feasibility Study) should provide appropriatedetail and
explanation. Describe which ARARs applyto the remedy, where they come from, why
they must be attained, indicate whether Federal or State regulationsapply and include
citations. They should be separatedinto chemical, locationand action specific ARARs.

2. The continuedoperationof the Building 191 pumpstation is necessaryfor the successful
implementationof the selectedpumpandtreatalternativeat OU5. Without its operation,
the northern portion of the base will flood duringthe rainy season and could change
groundwaterflow direction. This may cause problems for the pump and treat system.
Itsabsence implies that the remedy is effective without it. The operation of Building 191
needs to be made partof the remedy.

SPECIFIC COMMENTS

3. Statement of Basis and Purpose, page DS-1. The discharge method to be used should
be defined and added to discussion of the selected remedial action.

4. Assessment of the Site, page DS-1. Rearrangmentand modification of this paragraph
is suggestedas follows:

"OU5consists of the aquifers...andvinyl chloride. Actualor threatenedreleases of these
COCs from OUS, if not addressed by implementingthe response action selected in this
Record of Decision (ROD), may presenta current or potential threat to public health,
welfare, or the environment. The area that is targeted for treatment is the southern
plume at OU5. There is no action required for the northern plume because the
groundwater does not satisfy the state's criteria as a potential drinking water source and
poses no unacceptable risk to human health or the environment."
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5. Description of the Selected Remedy, page DS-2. The selected discharge method should
be included in the third bullet.

6. Section 1.2, page 5. A more descriptive title for this section would be "Site History and
Summary of Enforcement Activities".

7. Section 1.2, page 7, last para. Please include references to the soils investigation
activities and documents for the soils overlying the OU5 aquifers. The OU2-East ROD,
signed in December, 1994, determined that no action was necessary for the soils
overlying the OU5 aquifers (except for petroleum conatminated areas). The many
petroleum related activities performed in this area should also be referenced.

8. Section 1.3, page 9, para 1. This paragraph should be rewritten. EPA's Technical
Assistance Grant (TAG) was not awarded to Silicon Valley Toxics Coalition until late
1993. The Technical Review Committee (TRC) was formed prior to the award of the
TAG. They both preceded the formation of the RAB. In this paragraph, also mention
the publication of miscellaneous site work fact sheets that are used as communication
tools for community participation.

9. Section 1.3, page 9, para 2. Please note the size of the mailing list for the proposed
plan.

_p, 10. Section 1.4, page 10. Please update the Station-wide ROD submittal date to be
consistent with that in the Moffett Federal Airfield BRAC Business Plan (May 1997).

11. Section 1.4, page 10, para 4. Mention that Moffett Federal Field has already been
transferred to NASA.

12. Section 1.5, page 11, para 2. Please doublecheck these COC concentrations to ensure
that they are consistent with those listed in Table 3. Presently, the values of 1,2-DCE,
1,2-DCA and 1,1-DCE are inconsistent.

13. Section 1.5, page 11, para 2. Clarify that it has been determined that the inorganics
detected at "ambient concentrations" are naturally occurring.

14. Section 1.6, pages 17, 18, Ecological Risk Summary.

A. Please explain how the discharge option wiU affect the ecological risk.

B. Clarification - Section 404(f)(1) of the Clean Water Act provides a permit
exemption for the maintenance of drainage ditches. However, it does mean the
area is not a wetland; it is still a jurisdictional wetland which is subject to the
ecological risk assessment. In addition, pursuant to section 404(f)(1), ditch
maintenance does not include filling in the ditch or expanding it. See attached
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_p, memo for clarification (dated August 19, 1987). EPA suggests you remove the
phrase "...and thus, are not considered jurisdictional wetlands." from the bottom
of page 17.

C. Clarification - Any remedial action affecting the drainage ditches will not
require a permit if the ditch is on site pursuant to a CERCLA cleanup. However,
the substantive requirements of a permit will have to be met.

D. Are you considering Section 404(0(1) to be an ARAR? If so, you should
include in the ARARs section of the ROD.

E. Please explain howand whySection402 of the Clean Water Act exemptsthe
pond area from being a jurisdictional wetland. In order to avoid confusion,
similar to above, we suggest you remove the phrase "...the area is not a
jurisdictionalwetlandunder Section404 of the Clean WaterAct" and reorganize
the sentence.

15. Table 3, page 19, 20. Sameas comment#12.

16. Section 2.0, page 23, para 3. Pleaseclarify the future treatmentoption. The ARARs
would need to be determinedfor this treatment option in order for it to be a viable
remedialalternativein the ROD.

17. Section 3.0, page 26. Once again, the selection of a discharge method, along with
identification of associated ARARs should be made in this document. We suggest
providingthese ARARsin a table, as was done in the FS.

18. Section 3.1, page 26, Chemical-SpecificARARs.

a. Includecitations.

b. What are the MCLs? Are they stricter than the state counterpart?

c. What sections of the Porter-Cologne Water Quality Control Act are applicable
or relevant and appropriate?

19. Section 3.2, page 27, Location-Specific ARARs. You indicate that there are some
endangered species on the base, yet you do not include the Endangered Species Act or
the state equivalent as an ARAR.

20. Section 3.3, page 27, Action-Specific ARARs.

a. Your references to ARARs are too general (i.e., "The air stripper generates
an air stream that must meet the BAAQMD substantive requirements..."). Please
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identifywithspecificitythe ARARs,withcitations,andindicatewhytheyapply.

b. TheARARsfor the selecteddischargeoptionmustbe identifiedin the ROD.

21. Table5, page 30. Pleaseprovidethe selecteddischargemethodin thistable.

22. Section4.0, page31, lastpara. Clarifythatit hasbeendeterminedthat the inorganics
detectedat "ambientconcentrations"are naturallyoccurring.

23. Table6, page33. If the informationis available,pleasebreakthe costsoutintocapital,
programand O&Mcosts.

24. Section6.0, page35, para2. Theparagraphstates "...the nearestresidentialareais far
from the OU5 area'. Pleasequantifythis distance.

COMMENTS ON RESPONSIVENESS SUMMARY

25. Section 3.1, Comment 2. Bldg 191. If Building 191 is necessary for successful
implementationof the remedy, it should be partof the remedy and discussedin the body
of the ROD.

26. Section3.1, Comment3. ThisquestionasksaboutongoingNavyfinancialresponsibility
_B' andtheanswerdoesn'taddressthat subject.The U.S. governmentretainsresponsibility,

unlessotherwisenegotiated. EPA suggestschangingthe last sentencein the responseto:
"Anytransfer of financialresponsibilityfrom the U.S. governmentwouldbe negotiated
and documentedas part of the terms andconsiderationfor the conveyance."

27. Section 3.1, Comment4. Adding the followingsentenceto the responsewill provide
moreclarity: "Cleanupof COCsin OU5 willoccur wherever groundwateris a potential
drinking water source.'.

28. Section 3.2, Comment 1. Please briefly elaborateon what EPA and DOD guidance
suggestfor post-RODpublicparticipation. Exactlyhow will peoplewho do not attend
the RABbe informed? Fact Sheets? RABmemberupdates to the community?

29. Section 3.3, Comment 1. Please providea reference to the documentin which the
leachingevaluationcan be found.

30. Section3.3, Comment6. If Building191is necessaryfor successfulimplementationof
the remedy, it shouldbe part of the remedyand discussedin the body of the ROD.

31. Section3.4, Comment 1. Pleaseadd that the east side soilsat MoffettField (e.g. OU2-
East)were not necessary to remediatebecausethey presentedno unacceptablerisk for
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_, an industrial scenario use, as noted in the no action OU-2 East ROD. The use of that
land is presently not restricted for industrial use.

32. Section 3.5, Comment 3. Please add a statement that clarifies that "EPA Region 9
reserves the fight to take site specific risk reduction or remedial measures when
contaminant concentrations are estimated to pose risks in this range".

33. Section 3.5, Comment 4. Please clarify in the last sentence that "...there were no
unacceptable risks to site workers..."

EDITORIAL COMMENTS

34. Page DS-3. The correct spelling of the Executive Officer's name is "Barsamian".

35. Section 1.4, page 10, para 1, last sentence. Grammatical correction: "The remaining
sites are planned to be addressed...".

36. Responsiveness Summary, Section 3.12, Comment 1. We suggest the following
grammatical changes to sentences in the third paragraph:

Sentence 2: "There are other Superfund or non-Superfund sites that are
_p, comparable to OU5 in size and area."

Sentence 3: "But the extent of contamination at OU5 is different and is therefore
addressed accordingly."

Sentence 5: "The selected remedy, treatment of groundwater using air stripping,
is anticipated to achieve the cleanup goals over the duration of the remediation
period."



_" a[_Jk._ UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

£_J WASHINOT_. _e0

OF FiCI[ OF
WATI[R

PROGRAM GUIDANCE MEMO 87-I .

• ! .. • ..

SUBJECT_ Section 404(f)(1)(c)statutoryExemptiojn '

fop DrainageDitch _!ai_an¢_ :

FROM: David G. Davis, 'Oirec_or('_'_-,.#_.;_ -
Offlce of Wetlands Protec'e'_'ion_ , . , '

qm_ . . .%...

" TO: Regional Division Directors/ARAs(WetlandsProgram)
•. . _. ,.. . • . . •., . ..

• . • • • .

Attached for your attention and implementationis.OwPP_ogram Guidance
Memo 87-Ion the Section 404(f)(1)(C)statutory exemption fgr_drainage ditch
maintenance. This guidance was developedjolnt]y by EPA and the Corps of i
Engineersto address questions regardingthe interpretation•of.thedrainageT
ditch exemption. The Corps ofEngineers isconcurrently issuing a.Regulatory

•" Guidance Letter to their'field.officeS"transmitting.thi.ssame guidance.
'.

If questions arise regarding the implementationof this guidance, .
please contact Greg Peck at,(FTS)475-B794 .. . .. :"........

Attachment .. . . .. • -,..
.. . .- ..

co: Regional Wetlands Coordinators " . "

OGC/Water .; -.. ...... .
OECM/Water

... . . ..

WPO " • ........ i. ': •.. . .... ., ..

• . • . . •
.. . : • , . .; : ,... •-. . ...

.. . • °. ".; '_ °
• . , .° . . . °. .,

--. -:



" _ DEPARTMENT OF THE ARMY ,,_o,,%

OFFICE OF "rlHE CHIEF OF [NGINIrJ[RI

W#MIHINGTON. D.C. 10314 . .

t.NUNITED STATES ENV#RONMENTAL PROTECTION AGENCY
WASHINGTON. D.C. 20460

SUBJECT: Section 404(f)(1)(C) Statutory
Exemption for Drainage Ottch Maintenance

1. The discharge of dredged or fill material In'waters of the United
States associated with spectftc agrtcul_urli and silviculturalactivities

identified In Sections.404(f)(1.)(A)-(F)ls.not prohibttedby, or
otherwise subject to regulation under Section404, 301., 0r 402of-the
Clean water Act (CWA) except; (1) as provided'under Sectton 404(f)(2),
or (2) tf a discharge resulting from a 404(f)(1) activity contains a
toxic pollutant listed under Sect+ton 307 of+the CWA.+ _

2. Section 404(f)(1')(C)specifically provtdes thatdredge or ftll discharges
for the purpose of maintenance (but not.constructlon),of drainage ditches
are exempt under Section 404. . .

. - , -" .". o -o'. : -- . • . . . ,

3. Section 404(f)(2), referred to as the ,recapture prov|sfon," provides.
that any discharge of dredged or ft!1 material:In waters of the Unttec_
States Incidental tothematntenance0f drainage ditches (or other
activities o11sted under 404(f)(1)) must be authorized by perm|t tf
tt ts part of an acttvtty whose purpose tsto convert an area of the
waters of the United States to a use to whlch It was not previously
subject, where the flow or circulation of such waters may be Impaired
or thetr_reach reduced. " " • -. " . • :

•4. In order to conclude that a gtven discharge acttvtty associated with
Oltch maintenance is exempt from regulatlon,ft must be determined
both that the proposed activity fallswithin Section 404(f)(1)(C) and
that tttS not recaptured under Sectlon404{f)(2).

". . - .- ' , • ." . '.

5. For purposes of detemfnfng whether or not:a proposedactivityfalls
under the provlslon for ditch maintenanceat 404(f)(I)(C),the followlng
Interpretatlonswlll apply:

: a) maintenance of a drainage ditch means+the.physical+ preservation
" .o ' ..... oFtl_ origt.nal; as built €onfiguration of. theditch,. (The District

may wishto consider Issuance of a. General Permit to allow for
alteration of ditch side slopesin order to provide Best Management
Practlces to protectwater quallty. Such GeneralPermitwould
allow thIs constructionin associationwith exemptedmaintenance
so long as the bottomdepths and widths of the ditchesare not
otherwise altered.)

b) maintenance includes the removal of accumulated sediment and debris.

c) Unlike Section 404(f)(1)(A), there is no "ongoing" requtrment
associated with Sectton 404(f)(1)(C). However, facts relating to v
the current use of an area could be relevant under Section 404(f)(2),
and therefore pertinent to whether or not an exemption applies.
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d) Because the statuteclearlydoes not exempt "construction"of
drainage ditches from regulationunder the CWA, ditches being
built for the dual functionof irrigationand drainageare considered
drainage ditches and their constructionis not exempt.

6. For the 404(f)(2) recaptureprovisionto apply,both the "change In use"
requirement and the "reductionin reach/impalrmentof flow or clrcu-
latlon" requlrementmust be met. "

7. For purposes ofdetermlnlng whetheror not the_404(f)(2)recapture
provision Is.trlggered,.thefo]iowlnginterpretatlonswll.lapply: .

a) the dischargeof.dredgedor ill1 materlalii$.eifdoesnotneed
to be the sole cause of the destruction of._he .waters.of the .
United States (e.g., wet!ands) or other change in use or the
sole cause of the reduction In or impairment of, reach, flow
or circulatlonof such waters. The discharge:need only be ....
"incidentalto" or.'part of" an.actlvltythatIs.lntended to or -.
will.foreseeabl¥bring about that result.

' °.: . , .. ,: . . • • , •

b) A discharge of dredged or fill materlalwhich convertsa Section404
wetland to a non-wetlandISa change In use of an area of the wat(_rs
of the Un!ted:States (33.CFR§323.4(c)), For purposes.ofdetermi_ino
whether a dischargeassociatedwlth themalntenance:ofa drainage
ditch is recaptured under 404(f)(2),tt Is necessary to determine
whether such maintenanceac_Ivltleswould convert,wetlands to a use
to which the area was not prevlously:subJect.Determiningthe
previous use requiresa.case,by°caseassessmentwhlch applies a
rule of reason to _he facts. For example,If an area has been •
farmed followingditch Constructlonand an effort•hasbeen made ' •
to farm the land within the Originally constructed ditch drainage
area on a regular but.notnecessarllycontinuousbasls, the fact
that wetland vegetatlonhas temporarilyreestab!isheddoes not

" mean that acontinuation.of farmingafter ditch malntenancewil!
•.resultIn bringing the area under a new use,.That Is,-the temporary .
establishmentof wetland vegetationwithin an area beneflttedby
orlglnal ditch constructiondoes not automatlcallymean that the
use to which the area was previously subject should be considered
"wetland." On the other hand, .adischargewhich results In the. ..

.. .farming of wetlands forwhtch.therets n0 reasonable evidence "
" that they were ever farmedor where farmingwasabandoned following
. original ditch construction,will be considereda new use even where

such land was within the original drainagearea. For the purposes
of this paragraph, an area will not be consideredabandonedwhere
faming has occurred on a regular but not necessarily continuous
basis.

c) where the proposeddischargewill resultIn significantdiscernible
alteratlonsto flow or circulation,the presumptionis that flow
or circulationmay be Impaireaby such alteration.



8. In situatlons where the potential applicabillty of a proposed discharae
to the exemption under Section 404(f)(I)(C) has been raised to the
District, and where the District cannot make a determination due to a

. Lack o£ pertinent £actual information, it Is Incumbent on those
seeking exempclon to provide the documentation necessary _tO escabllsh
the facts on a case-by-case basis.

David C..1_av_s - • '

s_ig_di_r_er.l_ _. S, _ Director
D_ty _ir__vi_ Wo_, O._s o_Wetl_dsProtecti=

i
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