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J.F. KENNEDY FEDERAL BUILDING, BOSTON, MASSACHUSETTS 02203-2211 

VIA FAX AND FIRST CLASS U.S. MAIL 

November 9, 1994 

Captain W.A. Waters 
U.S. Department of the Navy . 
Northern Division 
Naval Facilities Engineering Command 
10 Industrial Highway 
Code 1823, Mail Stop 82 
Lester, PA 19113-2090 

Terrence Grey P.E., Chief 
State of Rhode Island and Providence Plantations 
Department of Environmental Management 
Division of Site Remediation 
291 Promenade Street 
Providence, RI 02908-5767 

RE: Naval Education and Training Center Newport CERCLA Federal 
Facility Agreement, dated March 23, 1992, as amended-- 
Settlement Agreement regarding EPA's May 4, 1994 Assessment 
of Stipulated Penalties 

Dear Captain Waters and Mr. Grey: 

Attached to this letter please find a copy of the draft agreement 
in principle which we reached.in our telephone conference on 
November 1, 1994 in connection with the formal dispute resolution 
relating to EPA's May 4, 1994 assessment of stipulated penalties 
against the Navy under the above-referenced Federal Facility 
Agreement (FFA). 

In order to bring the formal dispute resolution process to 
closure, we as members of the Dispute Resolution Committee are 
required to unanimously resolve this dispute through a written 
decision. I believe the attached draft agreement accurately 
reflects our collective decision reached on November 1, 1994. 
Please review the draft and let me know by November 15, 1994 if 
you believe any changes are required. I will then circulate the 
agreement to you for final signature. 

I would like to reaffirm the significance of the SEP to the final 
agreement. EPA-New England believes that these projects, if 
carefully crafted and implemented, can serve a particularly 
useful role in promoting pollution prevention and pollution 
reduction within the Narragansett Bay area and encouraging 
innovative solutions to traditionally difficult, or otherwise 
unaddressed, instances of environmental harm. 
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As stated during our conference call, in order to qualify as an 
SEP, a project must not be required by any regulatory 
requirements, and must comply with EPA SEP guidance documents. I 
am enclosing copies of the applicable guidance. I have provided 
in the attached draft agreement that the Navy's SEP proposals 
will be submitted by December.15, 1994. 

In the conference call, the Navy proposed SEP projects at either 
Derecktor Shipyard at the Naval Education and Training Center- 
Newport or lead paint abatement, asbestos removal and building 
demolition at the Naval Construction Battalion Center-Davisville. 
If these projects meet the requirements of the SEP guidance, we 
would be happy to consider them as part of the final agreement. 

I am looking forward to finalizing the attached draft agreement 
and continuing to focus our collective efforts on site assessment 
and remediation. If you have questions regarding this matter, 
please feel free to call me or have your staff call Andrew 
Miniuks, EPA Remedial Project Manager (617/573-9614). 

Director 
Waste Management Division 

cc: Ira Leighton, EPA 
David Webster, EPA 
Mary Sanderson, EPA 
Andrew Miniuks, EPA 
Bob DiBiccaro, EPA/ORC 
Bill Frank, OFFE 
Warren Angel1 II, RIDEM/DSR 
Paul Kulpa, RIDEM/DSR 



DRAFT 
11/8/94 

SETTLEMENT AGREEMENT 

Reference is made to the following: 

Naval Education and Training Center Newport CERCLA 
Federal Facility Agreement, dated March 23, 1992, as 
amended (FFA), 

U.S. Environmental Protection Agency, Region I, (EPA) 
letter, dated May 4; 1994, assessing stipulated 
penalties against the Navy pursuant to FFA Section 
XXII, and 

Navy letter, dated May 5, 1994, invoking dispute 
resolution pursuant to FFA Section 22.2. 

Pursuant to FFA Section 13.5, the undersigned, as members the 
Dispute Resolution Committee, hereby acknowledge and confirm that 
we have agreed as follows in order to resolve the dispute: 

1. The Navy's final stipulated penalty assessment will be in 
the amount of a $30,000 cash payment. 

2. The Navy shall pay for a partnering session among the Navy, 
EPA and Rhode Island Department of Environmental Management 
(RIDEM) personnel at a time and location to be determined at 
a later date. The partnering session shall have a cash 
value of $10,000. 

3. In addition to the cash payment of the stipulated penalty, 
the Navy will perform a supplemental environmental 
project(s) with a value of no less than $220,000. The 
project(s) will be for a purpose or purposes to be agreed to 
by the parties, and will be subject, to the extent 
determined by EPA, to the following EPA policies and 
guidance relating to supplemental environmental projects: 

- EPA Policy on the Use of Supplemental Environmental 
Projects in EPA Settlements, dated February 12, 1991; 

- EPA Interim Policy on the Inclusion of Pollution 
Prevention and Recycling Provisions in Enforcement 
Settlements, dated February 25, 1991; and 

- EPA Region I Guidance on Supplemental Environmental 
Projects, dated November 5, 1993. 

4. The Navy will submit its proposed supplemental environmental 
project to EPA and RIDEM for approval by December 15, 1994. 



5. The Navy will not use funds appropriated or allocated for 
the Installation Restoration Program and/or the Superfund 
clean-up at any Navy facility in EPA-New England as the 
source of funding for the stipulated penalty assessment, the 
partnering session, or the supplemental environmental 
project(s). In the event that funding is not obtained from 
current appropriations/allocations by December 31, 1994, the 
Navy shall request an appropriation from Congress for such 
funding as part of its FY 1996 budget. The Navy will 
provide EPA with documentation for the appropriation request 
by January 31, 1995. 

6. The Navy shall propose to EPA and RIDEM, for their approval, 
a schedule which includes deadlines for the submission of 
the draft ecological risk assessments (and appropriate 
milestones) which are the subject of this dispute by 
December 15, 1994. The deadlines in the schedule approved 
by EPA and RIDEM will be enforceable as if they had been 
part of the Phase II Remedial Investigation Workplan. 

* * * 

U.S. Environmental Protection Agency, Region I 

Frank W. Ciaviattieri 
Acting Director 
Waste Management Division 

U.S. Department of the Navy 

CAPT W.A. Waters 
Commanding Officer 
Northern Division 
Naval Facilities Engineering Command 

Date 

Date 

Rhode Island Department of Environmental Management 

Terrence Gray, P.E. Chief 
Division of Site Remediation 

Date 
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SUBJECT: interim Policy on the Inclusion of PoLlution Preve--q-z 
and Recyclizq Pr0ViSi.S in Enforcement SettLecentr--- 

FRO!! : James H. 
Assistant'- 

TO: Reqional Administrators 
Assistant Administrators 
General Counsel 

a 
This memorandum transmits the final interim policy on the 

. use-of pollution prevention and recycling conditions in Agency 
consent orders and decrees (see Attachment). 
extensive comments on 

It reflects your 
the draft version distributed on 

September tS, 1990, as well as the subsequent vork of the 
Pollution Prevention/Settlement Policy Workgroup. 

This interim policy is part of the Agency's overall strateql 
to make pOllUtiOn prevention a major component of all Agency 
proqrams. It encourages the use of pollution prevention and 
recycling conditions in enforcement settlements, either as 
injunctive relief or as "supplemental environmental projects" 
incidental to the correction of the violation itself. When a 
pollution prevention condition is considered as a supplemental 
project, this interim policy should be used in conjunction ;Jith 
the recently-issued ?olicV on the Use of Suuolemental Enforcecerz 
proiects in EPA Settlements (February 12, 1991). 

This interim policy is effective immediately and should be 
used whenever a pollution prevention condition is being 
considered as part of a consent order or decree. Each national 
media compliance proqram may decide whether to develop its oun 
more specific pollution prevention settlement quidance or 
continue to use this qeneral guidance. The Aqency plans to 
develop final guidance in FY 1993, after gaining further. 
experience in negotiating pollution prevention settlement 
conditions. 

. ; 1. m ..,. = .̂  -1. . - . - _ 



f am conf+nt that this.interim policy -dill help the 
secure the addrtronal prOteC=lOn of human health and the** 
environment vhrch pollution prevention offers. 
or your hY questio staff may have regarding its implementation should 
addressed to Peter Rosenberq, 
of Enforcement, 382-7530). 

the Workgroup Chairperson (of 

Attac.Uent 

cc: Deputy Administrator 
Associate Deputy Administrator 
Deputy Regional Administrators 
Regional Counsels 
Regional Program Division Directors 
Program Compliance Directors 
Associate Enforcement Counsels 
OE Off ice Directors 

Agenc:J 

#ns YOU 
be 
fice 

. 



Xrs docxxent provides Aqency enforcement personnel vith a 
generic rnterim policy and quidelines 
preventicn and recyc'; 

for tncludinq pollutron 

judic 
,,nq provisions in adcfnlstratlve or 

ial settlement aqzeenents. It encourages pollution 
pre*tentlcT and recyclzrq both as a 2eaT.s of returninq ~3 
compliance and as supp 
several i 

iemental environnental pro;ects by offerizg 
:ncent,ves up,,, 'le preserJinq effectrve deterrence and 

accountabrlrty for compliance and environmental results. 

II. Backcrowd 

The Aqency defines pollution prevention as the use of 
procedures, practices, or processes that reduce or eliminate the 
generation of pollutants and vastes at the source. Pollution 
prevention encompasses both the concepts of volume reduction and 
toxicity reduction. /I Within the manufacturing sector, examples 
of pollution prevention include such activities as input 
substitution or modification, product refor-mlation, process 

.modif ication, 
recycLinq. 

improved housekeeping, and on-site closed-loop 
The Agency’s "hierarchy" of environmental protection 

practices consists of pollution prevention, folloved by 
traditional recycling, treatment and control, respectively. /2 

The Off ice of Enfarcement's won Preven+aon Actioa 
Plan (June 30, L989), states that a stronq enforcement proqram 
can promote pollution prevention goals by enhancinq the des>re of 
the requlared community tc reduce its potential liabilities and 
resulting Costs of resolving noncompliance. An emphasis on 
preventing pollution at the source can help reduce or eliminate 

I/ See the forthcamlnq aon __ ? i orlm&fPy&~~n po1Lc-m 
especially pps. 3-6, for a full discussron 'of the considera;ions 
underlying the Agency's definition of pollution prevention. Both 
the Euiciancr and the Pollut,on AC, of rsqp i c 
(P.L. 101 - 508) exclude "end of pXpen' recycling from the formal 
definition of pollution prevention. 

2/ Although non-closed loop (i.e., "end-of-pipe") recycling 
occupies the second tier of the "hierarctiy" behind pollution 
prevention, it vill, because of its environmental benefit, be 
included vithin the scope of this interim policy. All elements 
of this policy vi11 apply t', such recyclinq to the same extent as 
use and production substitution activities which constitute the 
for;Pal definition of pollution prevention. 



2 

root causes of sone v~o1sti~r.s and thereby increase the prospects 
for continuous conplFance in t,'le fucwe. /I . 

In addition ZJ t5i.s "indirect" incentive for pursuing 
polluti on prevention, t,C,e &cz:ion ?a recognized tkat pollution 
prevention could be directly achieved by initiating 
en,orcePent actions aqainst F individual nonconpliers. The Aqenc.f 

;:1 
constrained fron requiring (i.e., imposing unilaterally) 
Ictron prevention acz-iviti es in the absence of statutory, 

requlatory, or pemit language. Until the Agency cammences an 
enforcement action, respondents are generally free to choose hcv 
they will comply with Federal environmental requirements. 
However, once a civil or administrative action has been 
initiated, the specific means of returning to compliance are 
subject to mutual agreement between the Agency and the 

- respondent. 4/ The settlement process can be used to identify 
and implement pollution prevention activities consistent with the 
Agency's overall enforcement approach. 

The Office of Enforcement chaired a Workgroup, which 
included representation by the Program Compliance Offices and 

-Regions III, IV, and VIII, to develop. an interim policy on the 
use of pollution prevention conditions in enforcement 
settlements. In addition, OE and the Programs will receive 
funding from the Office of Pollution Prevention for technical 
support to develop and evaluate pollution prevention proposals in 
settlements in FY 1991-2 and to evaluate their utility for 
promoting long-term compliance and for permanently reducing the 
level of pollutants or toxic discharges into the environment. 

III. wnt of In- PQ~ i 

It shall be a policy of the Environmental Protection Aqency 
to favor pollution prevention and recycling as a means of 
achieving and maintaining statutory and regulatory compliance and 
of correcting outstanding violations when negotiating enforcement 
settlements. While the use of pollution prevention conditions is 
not nandatorj (for either a program/Region to propose or for a 
defendant/respondent to accept), Agency negotiators are strongly 
encoraqed to try to incorporate pollution prevention conditions 
in single and multi-media settlements when feasible. The policy 
is applicable to both civil and criminal enforcement settlements 
involving private entities, Federal facilities or municipalities. 

3/ Office of Enforcement utisn Prevention &tion PLQ~ I page 2 
. 

4/ Note that some pollution preventionzrelated activities, e.q:, 
environmental auditing, can be sought as injunctive relief rn 
appropriate circumstances. See, u E?A.Policv on the 

. 
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b. sr=posed sol~tl~ns vhic?. do not create envirznmeEt3l ;rzkLecs 
12 otner media (i.e., have no negatsve cross-cedla rqscts;: 

C. eff:uent emissions or discharges for vkic?, tec%ically 
and economically feasible pollution prevention cptions 
have been identified; 

d. violations which involve one or more pollutants listed cn the 
raroet list of 17 chemicals the Agency vill enphasite as 
part of the inpLementation of its Pollution Prevention 
Strategy (see appendix A for list of ch@cals). 

Pollution prevention set, 'lement conditicns can eitker be 
specific activities which correct the viola- or activities 
whit.? ; c will be undertaken ~JI addition those necessary to 
correct the violation. 

The interim policy should be implemented in concert with rht 
Agency's new wj,a Gur vi v i and Uutia 
P-evention Strateov a5 weir as Office of Enforcement policy 
dccuments, includini the E.4 Policv on m I.. ,u.s-on a. -cl i 4 

En&rcenent Sett'ement.5 iGX- 
itI : 

w A FFg-ework for Statute-Soecrf.& AoweS ~3 - & p0p.a 7 
cPA#s pollcv on Civil Pen- (CM- 

22,1, 
.v and the newly issued Oriental . . 

&Licv (February It, L991), .which :yendsDtze 
Rrgiec 

"alternative 
pay;Jents" s.ectjor, rt of GH-22: t,k,e Qf.-ce of &$orce!wni s .o-&,L..-~Q D 11 0-m 

'c (S/30/89); and the Manual . md rwina AwTt,ave m bTUwl Or r . i den (2/14/90). /i 

A. ].a t v * *i he ViOlu 

By definition, a use/source reducti on or recycling activity 
which m-s t!2e or-1 f i . vion vi11 be media and facilit'i 
specific. When conducting settlement neqotiations, the Agency 
shall consider whether it is appropriate (e.g., technically *and 
economically feasible] to correct. t>e violation(S) through 
implementation of source reduc- *ion or recyclinq activities. 

S/ These documents arc available thraugh the Office of 
Enforcement E@neuorcwnt Gem Poljcv CQEQZ&&Z 
and/or the Enforgement Docket Retrieval System (EDRS).’ 
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Examples include compliance with perzdt recpirenents b*f sx~==~~-~= 
from a high to a lower tSXiC solvent whic.h 32dUCes excessive a 
emissions or discharqes or by recyciinq effluent. 16 

poliution preventron conditions may be proposed by eit,'ler 
the Aqency or the respondent. Inclusion of any Condition :escs 
upon tSe ouc,=Cce of LWtr: al neqotiaeions betreen the ~-JO sides. 

8. ?oL,-on - - 19.0; 3rpventi mm, p 

Durinq neqoti ations t3 resolve t.*le violation, t.cle Aqenc'j 
also may consider as settlement conditions supplemental pollution 

'c' prevention projects in ad-n tQ the specific actions or 
injunctive relief needed to correct the violation. Potential 
examples include phasing out a pollutant within a specific period 
of time or a commitment by a facility to change production 
technology at more than one facility. 

Pollution' prevention set tlement conditions which do not 
by themselves'correct the violation will usually be neqotiated 
as "kupplemental environmental projects" and, as suck, are 

subject to the criteria described in the recently-issued policy 
on the use of supplemental projects which amends part of the 

Iv. Specific wents of t& Tntea PQllutipn Prevention POliCV 

A. -es for ~LenentL~o Powon ?revuon Condi+a 

EPA’s enforcement policy calls for the "expeditious" 
return of tSe viol;ltor to compliance. /8 ks a general rule, 

6/ A firm could theoretically return to compliance by reducing 
the scope Of operations, i.e., by producinq less and, therefore, 
reducing its discharge or emissions. Althouqh this may return 
a facility to compliance, it is not "pollut+on prevention".within 
the Agency's definition nor the scope of thrs interrm policy. 

. 
7/ The terrr -al w n replaces the 
teni mve ne used in GX-22. The Aqcrtcy has 
recently issued a new policy on the use of*these projects, . 

dejLneT for WalUptlnu 3uoDlementala1 p- -0 
lS+z!ZL 

which replaces the section on t*alternative payments" On p;S. Zf- 
27 of GH-22. It provides detailed guidance on the "scope of 
eligible supplemental projects, including ones which are related 
to pollution prevention. -0 see !?a- EV 82. Wov. . . : 
81 Civil Penaltv Pobcv Framework (GH-221, Paqe 13 
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there shall be no siqnLfiCanC ("SiqnificanZ" CO be defined by 
each program) extension of the "normal'* time period for returnL7.g 
to compliance. U&e,nas --- a rw00nQwt & r irrv - l J; 1 1 

vrolawn LR were for 
UT c,,Lduct of a sqgg&pntal pn irov CII f lect, I see IV B 2 

below). For example, a faciIityvwhich exceeds its efrluent limri 
*would have to return t3 compliance within tSe "normaln time 4 
period t2e NPDES proqrsm estimates for facilities of that size 
and type. This time period ?dould ~Q,E, be extended if, as part of 
the overall settlement, the respondent alS0 agreed to eStabliSh a 

sludge recycling system. 

If a pollution prevention activity is presented 3s t3e w 
gf correctaa the violstia however, t3e Agency settlement team 
has some additional flexibility in neqotiatinq an implementation 
schedule, given that pollution prevention alternatives sometimes 
add an element of conplexity to a facility-specific conpliance . 
strategy, especially i, f it involves new or innovative technology. 

The lengkh of time which is deemed to be "expeditious" is 
ult$mately a "best judgment" decision on the part of the E?A 
negotiators. It should be based upon their assessment of the 

'ecological and public health-related risks and benefits involved 
in providing the additional time to retyurn to compliance. 

while Federal negotiators should consider tSe following 
factors in deciding vhether to use innovative pollution 
prevention technology as injunctive relief gt anv time they 
become even more relevant when deciding whether to extend the 
8*norma11' tineline for resolving a violation. If a decision ir 
made to extend the timeline, the Federai negotiators should also 
establish interim milestones and controls ta assure the adequate 
protec,, -'on of public health and the environment vhile t-he 
pollution prevention relief is being implemented. (cf. Section C 
below) : 

Both the aqqreqate amount and toxicity of excess emissions 
or discharges affect the decision vhether to extend the 
compliance timeline. Some violations (e.g., those vhich meet 
"imminent and substantial" endangerment definitions) m!&LL&Z 

v as owle. even vhen that involves 
foreqoinq a pollution prevention approach in favor of traditional 
treatment technology. Even vhen the violation has a much less 
potentially adverse impact, Federal neqotiators should 
consider whether the risk allows a lonqer timeframe . 

. . 1, 
2. Baarecrate Gain Ia- poll 

- 

Schedules should be extended only vhere there is an 
important net permanent reduction in the overall amount Or 
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toxrcity of the pollutron toxrcity of the po+lutLon as a result of a pollucron oreven-*c- 
proyect vhicn requires a proyect vhicn requrres a 1Onqer trmeline to Ln!plement'cnan :&;‘a 
"end-of-prpe" controls. ( “end-of-pipe” controls. ! Note: 
u ;rhen a Longer conpli, 

Thrs consideratron 1s approorrace u ;rhen a Longer compliance timeline is at issue since I#hlL 
otner things being equal, otner thrnqs being q-L" the Aqency would prefer a poliutton 
prevention approach to traurcronal prevention approach t0 traditional treatment and/or drsposal.) 

The poLLutLon prevention technology being used to Lmpler,en= 
tne inlunctrve relief should (ideally) have been SuccessfuLLy 
appired or tested at other facilitses. While not intenced to 
discouraqe the use of rnnovatrve prevention or reduction 
technoloqles, the more "experimenta18* or t"untriedw the 
technology, the more rigorous Federal negotiators should be abOUt 
extending the f'nOrmaln Compliance timeline. The technology 
should also avoid the cross-transfer of pollutants. 

4. Abblicabiiitv ot them 

The Federal negotiators should be moqe villinq to extend the 
coinpliance timeline it the pollution prevention technology 

.applicable to other facilities, so that, if successf7?l, the 
is 

lessons learned can be disseminated industry-vide. 

5. Qgmuliance-related Consideratiom 

The pollution prevention approach offers the best prospects - 
for a permanent return to compliance. 

1. General Comderatm 

Under EPA's qeneral framevork for assessinq civil penalties 
(GM-22 1 and its program-specific applications, most formal 
enforcement actions are concluded with a penalty. The t'ro 
elements of the penalty calculation are the g.ravity of the 
ViolatLon and the J The former 
can be adjusted upuard or downward dependinq several factors. 
The latter sets the penalty nfloor.n /9 

. . 
The ~~es.s of a r-t to mhp vrolatin 

Yia~~-wnLam orast cm he one of tha 
factors used to adiyst the "ar*vitV cam of +h- QeMltv. 
The defendant/respondex's Gillinqness to comply with permit. _' 
requirements through pollution prevention activities can b-e 
seen as a "unique factor" (e.g., public policy 

9/ See OE's Guidance on Calculating the Economic 8enefit Of 
Noncompliance for a Civil Penalty Assessment, (GH-33) 
10/ GM-22 pps. 3-4 



c=nside=at:ctsj i'k:=.': =ay varzanz an ad]us=zle~t gi t?.e qra*~s:.;- 
Eased penalty faCE=r 
FOl raies. 

cons:scent wlz3 przqram-spec:fic pena1t.i' 

calculation cf Se economic 
have particular cczsequences for 

benefit of noncompliance nay 
the inclusion of polluti3n 

praventr=R ==.-.22=t=ns in settlements. For exanpie, two sf t:e 
t3atraCLes used Sy Xe EEN ncdel t3 caLc*L.ate tZe penalty are . 

-0 "7. e oxrep-PC' '3 e daze cf -..e _ _ _ -h viPJlq~'O~ c:,*.I 

arc% (i.e., s t3e estimated future date at ;rny-- 
tSe facility would De expected to return to full compliance) --'* 
and m exaec-A c-s+ 3f . -aa ~0 coWc* -0 I - ret**r i c . /Ii. TS:iS 
calculation c=uLd create a disincentsve for a respondent to 
correct the violat:on with pollution prevention tec3noloqy 
(i.e., the longer the facility is expected to be out of 
cccpliance and the hiqher the cost Of returning to compliance, 
the larqer the econonic benefit of noncompliance and, ultimately, . 
the larqer the penalty). 

: 

In order to eliminate this possible disincentive, the 
penalty amount should be calculated using the costs and 
timeframes associated with both the pollution prevention approacti 

'& the conventional way of correcting the violation. The final 
penalty will be tie slnaller of the tuo calculations, so long as 
the Federal neqotiators have decided to allow the 'lLonqer'g 
timeframe for retzrninq to compliance. However, the settlement 
agreement should. also provide for stipulated penalties in the 
event the violation is LlpT corrected or exceeds its compliance 
schedule. 

Several other criteria currently contained in GM-22 u 
con-i mv,e Wb..Y to apply t3 pollution prevention projects. For example, 
a m~nisum cash penalty shall always be collected (subject to 
przqram-specific guidance), regardless of the value of the 
project, and it crorler?l& shot&d no3 he us than ecom bi 
-of i 

2. SunnsvironpMf;EL Projectq 

When settlinq an enforcement action, the Aqency also may 
seek w re w in +,& fom of . . actlvlt i es which rm . c 

al conseauences of the or- 
viobtroL The size of the final assessed penalty may reflect 
the commitment of the defendant/respondent to undertake these 
U*supplemental environmental projects". 

As noted previously, the Aco::f"c recently issued policv cn -- 
h t c f.,e Lse oL Sunlewntal Enviraentu p- raiec u which amends and. 

supersedes Gk-22's discussion on.l*alternative fragments," 
identifies pollution prevention projects as one of five general 

11/ GM-22, pps. 6-10 
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cateqories of projects eliqible for consideration. 112. In * 
order to be pa& of the consent Order or decree, a proposed 
suQQlementa1 pollution prevention project must meet all of the 
crrteria discussed in the policy, incLudinq those which relate to 
the nscopea8 of the projects, the amount of penalty reduction, and 
oversiqht requirements. 

One important crl-cerion involves the nnexus" b-etTJeen t,k.e 
vrolation and the supplemental project. Nexus, " vhich is defined 
as "an appropriate.. .relationship betveen the nature of the 
violation and tne environmental benefits to be derived from the 
type of supplemental environmental projccc,m helps assure that 
the supplemental project furthers the Aqency's statutory mandate 
to clean up the environment and deter violations of the law. /L2 

The policy also states that vhile srtudies are generally not 
eligible mitigation projects, this prohibition vill be modified 
slightly only for pollution prevention studies. 14/ The policy 
specifically exempt pollution prevention projects from the “SOUnd 

business practicesl' limitation vhich are in effect for the four 
other cateqories of supplemental environmental projects./15 

Federal negotiators vho are considering the adoption of 
SUQQlemental pollution prevention projects should refer 
specifically to the police w Use of s 
B Prgiee+& to make sure that the proposad pollution ,' 
prevention project meets all applicable criteria. 

; 
C. Tra~&&MSgO ComQb.Wce W i_c -b ,h the T-S Of iye 

The Aqency places a premium on compliance vith the terms of 
its settlements and several documents exist which outline 
procedures for enforcing final orders and decrees, which may 
range from modification of the order to szi?llated penaltres and 

12/ The five cateqories cover pollution prevention, pollution 
reduction, environmental restoration, environmental auditinq, and 
public awareness. 

13/ ps p. 1. The extended diScussion of "nexus" and example 
Of SUPPleN~l projects vhich mast the mnexusn requlrement are 
On QQS. 5 - 8. 

14/ policv, rp. 9 

- . . 
.- . e. .‘- -* 

w - - 
M - -..I : : 

;. . - 

- . . \-- 
m 
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motions t3 enforce the order and contempt Of C~urz. 115 

A more difficglt situation arises vhen the respondent -- 
desp i t e his bes= nqood faith efforts'; -- fails to successfully 
implement a pollurion prevention activity Xh,iCh is ~P~~-PCI :z 

w.q-, is the injunctive relief). 

Xn order to make sure that the violation is corrected (as 
*dell as minimize any additional liabilities vhicfi may accz';e CJ 
the defendant/respondent) v or<et or decree vill s=ate 

e vention oraect which is us& L3 
&eve c svith a leapl standud must have a “falL-back” 

rewa me USP of an proven technobav aa& fO hv 
1 Cl ~a- to the setbAement and P um wiu be aen+,ed, L, 

v a-e cerw The settlement agreement alSO 
should establish a systematic series of short term milestones so 
that preliminary "warning siqns" can be tfrigqered promptly and 
issues raised: If the Agency decides that the "innovative" 

-polltition prevention approach will not succeed, the "traditional" 
remedy must be implemented according to the set schedule. f.Jnder 
these circumstances, 35 Lana as . . 1s l-ted on qchedu the defendant/respondent vi11 

i only have to pay an additional penalty equal to tne 
bemu c+ of the further delay in compliance, offset by the act-La1 
expenditures incurred as a result of the unsuccessful effort to 
comply through pollution prevention. If the actual expenditures 
on pollution prevention equal or exceed the incremental economfc 
benefit of noncompliance using conventional controls, there would 
be no additional penalty. 

3. Qelations andj,wel of Conc-4zznz 

Settlement conditions chic> involve more than one proqram 
or Reqion (e.q., a multi-media or multi-facility case) usually 
require additional oversiqht, and the estimated amount of time 
and resources required for effective oversiqht is one criteria 
shich the Aqency vi11 use to determine vhether to include the 
project in the settlement aqreement. The respondent should 
shoulder as much of the direct costs as feasible. (e.g., pay for 

i6/ The respondent's failure to carry out a pollution prevention 
activitv which is a supplemental project shall-be dealt with 
thrauqh-procedures outlined in GZ4:22- and the s 
-1 ProTec+q PO liccv (e-q., reimposition of the full 
civii penalty and/or the assessment of stipulated penafties 
contained in the settlement once the Government determines that 
the conditions have not been fulfilled). 
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an independent auditor to monitor the status of tae project 
submit periodic reports, 

and 
includinq a final one rhich evaluates 

the success or failure of the project). 

Each Reqion should develop its own coordination procedures 
for neqotiatinq and overseeing a multi-media pollution prevention 
condition m af*ts On-t Rew (i.e., 
the specific facility or 

applies only to 
other facilities within the Region). 

The extent of coordination/concurrence required for a 
pollutron prevention settlement which hvol es more t..an cne 
Recrion will vary according to the nature andV comolexizy of t,?e 
proposal. The negotiation team should at a mini&n notifv and 
coordrnate with other affected Reqions about pollution prevention 
conditions which vould have an impact on facilities in those 
Regions (e.g. an agreement for the respondent to conduct 
environmental audits; or an agreement for solvent substitution at 
other facilities not in violation). 

Hovever, the negotiation team would have to receive 
fhl~ co-e of + affected Rcas if these4 DCJ~~ tlOn 'J - 

. . . rnvolved slmt ovm resoues pi r . 
sf it required major construction or process 

changes). For this type of situation, the settlement team must 
notify all affected Regions that it is considering the inclusion 
of such conditions as part of a proposed settlement prior to the 
compleeion of the negotiations. These Regions vi11 then have the ' 
opportunity to comment on the substance and recommend changes to 
the scope of the proposal. wh @tv vi11 have to caur vfc . 

e c-n orevention conwee to or3 vine a 
be-+-rv over=U Ora It to be uxhded ln c& 
Settmnt acreenegf, The Programs and Regions must also aTee 
on their respective tracking and oversight responsibilities 
before lodging the consent order or decree. 

The Headquarters complikce programs and the Office of 
Enforcement will be available to help Regions coordinate this 
concurrence process, and to help the parties reach a consensus on 
oversight roles and responsibilities, where necessary. 
Concurrence by the Headquarters program office and the Office of 
Enforcement will be mandatory only where it is already required 
by existing delegations or for supplemental projects as described 
in the ~vrro~ental Pro~a policy. 

. . 
- 

c 

. ; ‘2 
_ s . . 

The Regiokkhbu& iend oopiea of setfle$entslvith pollution 
prevention co&iGions io the tesbectiire fiafiofiak compliance 
officer (corkent order) or AsZociate Enforcement Counsel (consent 
decree) for insertion to the Enforcement Docket Retrieval System 



. . - 
. 

(EDRS). In addition, the Region should enter a brief descrrpt:y:e 
summary of the settlement (l-2 pages) into the &llut,on 

atlon Clearinuhow (PPIC, l-800-4tQ:9346) 
enforcement settlement file which is being established. This will 
enable all the Programs and Regions to have "real time" 
information about pollution prevention settlements vhich have 
been executed, and will enable the Office of Enforcement and the 
programs to conduct an overall assessment of the impact of 
pollution prevention conditions in Agency settlements as part of 
the process of developing a final settlement policy in FY 1993. 

. . 8. Hedia-SDecific PQllcles 

The media programs and Regions have begun to implement their 
own pollution prevention strategies. Since they are still 
gaining experience in identifying and applying source reduction _ 
technologies to enforcement situations, and developing the 
technology and resources to track and evaluate these conditions, 
this interim policy adopts a phased aDprOaCh that encourages, 
but does not require, them to try to incorporate pollution 
prevention conditions on a case-by-case basis where they enhance 
the prospects for long-term compliance and pollution reduction. 

Each national program manager may decide whether to develop 
its own specific pollution prevention guidance (consistent with 
this interim guidance) or continue to use the general interrm 
guidance. Program-specific guidance should discuss when to 
include pollution prevention conditions in settlements, and 
describe the categories of violations for vhich pollution 
prevention l'fixes" are most encouraged and the specific types of 
source reduction or recycling activities considered appropriate 
for that program. The National Program Manager may also adopt 
additional reporting or concurrence requirements beyond those 
described in this interim policy. The Programs can develop 
specific policies on their own schedule, utilizing this general 
interim policy until they do so. 
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REGION I GUIDANCE ON SUPPLEMENTAL ENVIRONMENTAL PROJECTS 

I. INTRODUCTION 

In keeping with national EPA priorities, Region I is committed to 
increasing benefits to the environment, beyond those required by 
law, through the enforcement actions that we take against 
violators of environmental laws. Current Agency policy permits 
the granting of credit for "supplemental environmental projects" 
("SEPs") against assessed penalties, and it specifically 
encourages the incorporation of projects that result in pollution 
prevention or pollution reduction into enforcement settlements. 
In order to increase the number of supplemental environmental 
projects resulting in pollution prevention undertaken in the 
Region, the Region has developed the following guidance document. 

This guidance' is intended to supplement and summarize existing 
Agency policy on the use of supplemental environmental projects 
in Agency consent orders and decrees. In particular, it 
addresses issues raised in two Office of Enforcement memoranda 
signed by James M. Strock, l'Policy on the Use of Supolemental 
Environmental Projects in EPA Settlements," dated February 12, 
1991 (the "Feb. 12, 1991 Policy"), and "Interim Policv on the 
Inclusion of Pollution Prevention and Recvclina Provisions in 
Enforcement Settlements," dated February 25, 1991 (the "Feb. 25, 
1991 Policy"). In the event a discrepancy between the Regional 
and Headquarters directives arises, Headquarters guidance will 
control. 

The guidance highlights legal and technical issues that are 
raised by the inclusion of SEPs as a condition of settlement in 
enforcement actions. It is thereby intended to facilitate the 
inclusion of such projects, particularly those that require 
facilities to undertake pollution prevention measures, in our 
settlements, while preserving effective deterrence and 
accountability for compliance and environmentally beneficial 
results. 

Supplemental environmental projects included as conditions of 
settlement in enforcement or other penalty actions are a means 
for violators to mitigate the cash penalty paid to the United 

'This document is intended solely for the guidance of 
Government personnel. It is not intended, nor can it be relied 
upon, to create any rights enforceable by any party in litigation 
with the United States. The Agency reserves the right to act at 
variance with and change this guidance at any time without public 
notice. 

-l- 



States for environmental violations.2 The credit given is based 
upon the amount to be spent by the violator on the project, in 
addition to other factors discussed-below. 

II. GENERAL REOUIREMENTS FOR SEPS 

A. Public Benefit: The project must be beyond statutory 
requirements, and the majority of the project's benefit must 
accrue to human health, safety and the environment, rather than 
to the benefit of the violator. The project should not be 
something the violator could reasonably be expected to do solely 
as a part of sound business practice. However, the Agency may 
make an exception for projects incorporating pollution prevention 
measures that could also reasonably be done solely for business 
purposes. 

B. Nexus: There must be an appropriate relation, or 
"nexus," between the benefit produced by the SEP and the 
violation that is the subject of the enforcement action. 
According to Headquarters guidance, the nexus may either be 
vertical (in which case Headquarters approval is not required for 
the SEP) or horizontal (in which case Headquarters approval is 
required for the SEP), as described below. 

1. Vertical Nexus 

A "vertical" nexus exists when the SEP operates to reduce 
pollutant loadings of the same pollutant in the medium that 
was the basis of the violation in the enforcement action. 
(Feb. 12, 1991 Policy, p-6) In order to qualify as an SEP, 
the reduction made by the project must be beyond that 
required by law. Such reductions may be made at the 
facility responsible for the underlying violation, at a 
facility upstream on the same river, or through the 
alteration of a production process at a facility handling a 
portion of the manufacturing process antecedent to that 
which caused the violation, such that discharges of the 
offending pollutant are reduced or eliminated. 

2. Horizontal Nexus 

A "horizontal" nexus exists when the SEP involves either (a) 
relief for a different medium at a given facility or (b) 
relief for the same medium at a different facility. In such 
cases, the nexus requirement is only met if the SEP would 

'While such projects will not, in most instances, be 
appropriate for use in Superfund cases, 
involving the payment of a penalty, 

in those Superfund cases 
the possibility of including 

an SEP as a condition of settlement should be considered. 
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reduce the overall public health or environmental risk posed 
by the facility responsible for the violation or reduces the 
likelihood of future violations substantially similar to 
those that were the basis of the enforcement action. 
Feb. 12, 

(See - 
1991 Policy for examples of SEPs with "horizontal" 

nexus, p-7) Headquarters approval is required for SEPs with 
horizontal nexus to the violation. 

C. Types of Proiects: Six categories of projects will be 
considered as potential Supplemental Environmental Projects, 
subject to meeting the additional criteria set forth in this 
guidance. The following list generally sets out the categories 
of acceptable projects in order of priority; however, such 
priority is subject to the circumstances of the case or the 
particular requirements of the program involved. 

1. Pollution Prevention 

A project that substantially reduces or prevents generation 
of pollutants through use reduction or closed-loop 
processes. Innovative recycling is considered pollution 
prevention if pollutants are kept out of the environment in 
perpetuity. Reducing the use of toxic chemicals and 
replacing solvents'with less toxic cleaners are examples of 
pollution prevention. See the definition of pollution 
prevention in "EPA Definition of 'Pollution Prevention,"' 
memorandum issued by F. Henry Habicht II, dated May 28, 
1992. (Attachment I) 

2. Pollution Reduction 

A project that brings the facility substantially past the 
point at which it achieves compliance with existing 
discharge limitations. Improved operation and maintenance, 
more effective end-of-pipe technologies, scrubbers, 
recycling of residuals at "the end of a pipe," alarm and 
recovery systems for accidental releases, and accelerated 
compliance projects are examples of pollution reduction. 

3. Remediation Project 

A project that not only repairs the damage done to the 
environment as a result of the violation, but also goes 
beyond the repair to enhance the environment. Credit may 
not be granted for a project that is otherwise available to 
EPA as injunctive relief under the relevant statute. 

4. Environmental Audits 

Auditing practices designed to correct the environmental 
management practices that are leading to recurring or 
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potential violations. Such an audit must be in addition to 
audits undertaken as a good business practice or in order to 
comply with state toxic use reduction laws. 

5. Enforcement-related Environmental Public Awareness 
Proiect 

A project that may include publications, broadcasts or 
seminars. The company must announce the connection of the 
project to the enforcement action, and the project should be 
related to the importance of, or disseminate technical 
information about, complying with environmental laws. Such 
a project must go beyond merely training the employees of 
the violating facility how to comply with environmental 
laws. 

6. Continaencv Plannina/Safetv/Emersencv Resoonse 
Donations 

Credit may be granted for donations of equipment or training 
to local or state entities where such donation reduces the 
risk of chemical releases to the community or promotes the 
reduction of chemical releases at facilities through 
enhanced planning, training or acquisition of hazardous 
materials response equipment. 

D. Timina of Project: The SEP must be undertaken in 
connection with the settlement of the enforcement action. The 
SEP may not be a condition of another settlement with EPA or 
other regulator, nor may it be required by federal or other law 
or regulation. The company may not have initiated, implemented 
or completed the project prior to the filing of the complaint, 
although it will not be fatal to the project if background 
research or a pilot study was previously completed. A 
significant expansion or enhancement of an existing project may 
also qualify as an SEP if that expansion or enhancement would not 
have been undertaken but for EPA's enforcement action. 

Where the project is implemented in order to meet statutorily 
mandated deadlines for eliminating the use or production of 
particular chemicals (e.o., the Montreal Protocol, which requires 
the cessation of CFC production by 1995), a case-by-case analysis 
should be made of the environmental value of early compliance 
with such requirements. 

E. Oversisht: An enforceable SEP should not require an 
inordinate amount of EPA oversight. In general, it is desirable 
that an SEP require no more than one year to complete, unless 
special circumstances such as the complexity or long-term nature 
of the project or inability to pay on the part of the violator 
dictate otherwise. 
to implement, 

Where a project requires more than six months 
explicit arrangements as to how the project will be 
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monitored should be developed by the case team. 

-_ .- 

F. Cash Penalty: Credit for-the SEP cannot be applied 
against the economic benefit portion of the assessed penalty, 

"appreciable" portion of the gravity-based penalty must be 
and 

an 
collected in the settlement. In addition, the economic benefit 
to the company of the proposed project cannot cancel the current 
monetary impact of the penalty. 

1. Ratio of Cost to Credit. 
credit, 

In calculating the SEP 
the penalty may not be reduced by more than the after-tax 

amount the violator spends on the project. In general, a minimum 
2 to 1 reduction may be used as a rule of thumb: for every $2 
spent on the SEP, EPA could grant at most $1 of credit against 
the adjusted penalty. This rule of thumb relieves the case team 
of the requirement of calculating the actual after-tax cost of 
the project.3 The actual credit may often be at a ratio greater 
than 2 to 1, for example, where $1 of credit is granted for every 
$3 or $4 spent on the project. 

A less than 2 to 1 reduction may be appropriate, however, where 
(i) the violator is a municipality or non-profit organization 
(there being no tax benefits to the project to take into account) 
or (ii) the SEP solely benefits the community at large (e.c., as 
with a donation of emergency response equipment to the Local 
Emergency Planning Committee). In the latter case, the consent 
agreement or decree must contain language expressly acknowledging 
that such expenditures are not deductible by the violator for tax 
purposes. 

2. Percentaae of Penalty. While the amount of credit 
granted for an SEP is discretionary on the part of the case team, 
the Region recommends that, regardless of the amount of the 
potential credit calculated on the basis of the 2 to 1 rule of 
thumb, the actual credit granted to the company be limited to 50% 
off the adjusted penalty or settlement amount. In other words, 
the SEP credit should not exceed 50% of the penalty amount 
resulting after all adjustments have been made to account for 
exculpatory evidence, "good faith" negotiation, litigation risk, 
and the like. 

A project that is of extraordinary value to public health or the 
environment or the financial condition of the respondent may 
justify a penalty reduction of more than 50%. Conversely, where 
the SEP is of limited value to public health or the environment 
(although it still qualifies as an acceptable SEP), a credit of 

3To calculate the actual cost of the project, the Agency's 
BEN computer model may be used, with certain adjustments. 
Contact Jonathan D. Libber, BEN/ABEL Coordinator (202/260-8777), 
in the Office of Enforcement for guidance in this use of BEN. 
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less than 50% should be granted. In any case, however, the 
monetary penalty to be paid generally should not be reduced to 
less than the amount of economic benefit realized by the violator 

-plus an "appreciable" portion of the gravity component included 
in the settlement amount. 

The SEP credit should reflect Regional priorities with respect to 
the environmental benefits of the project, as well as the size of 
the company, the amount of the penalty, 
project. 

and type and cost of the 
It is anticipated, for example, that the maximum amount 

of credit (for example, a reduction of 50% or more) will be 
reserved for pollution prevention projects, and smaller 
percentage credits will reflect the priority of SEPs set forth on 
page 3. However, different EPA programs may have special 
concerns that are addressed by particular types of projects, and 
such concerns should be taken into account when evaluating the 
SEP and calculating the SEP credit. 

In summary: 

A reduction of up to 50% of the amount which the violator 
would have paid if the settlement did not include an SEP 
(i.e., the adjusted penalty or settlement amount) may be 
allowed, with the reduction calculated on a 2 to 1 ratio of 
dollar expended on the SEP to dollar reduction (or on a 1 to 
1 ratio in the case of not-for-profit entities or donations 
benefiting only the community at large). 

In those cases in which the SEP is of extraordinary value to 
public health or the environment or in which the amount to 
be expended in carrying out the SEP far exceeds any possible 
credit, a reduction in excess of 50% may be allowed. 

It should be noted that if the actual cost of the project exceeds 
the estimates originally given to the Agency, the settlement 
agreement will not be renegotiated. 

G. Environmental Eauitv: Region I is committed to 
promoting and supporting equitable environmental protection 
regardless of race, ethnicity, economic status, or community. 
Environmental equity embraces the belief that no segment of the 
population should bear a disproportionate share of the 
consequences of environmental pollution. When a violator 
proposes several possible SEPs, Region I will have a preference 
for projects that are likely to reduce current or future risks of 
pollution to those segments of the population bearing a 
disproportionate share of the consequences of environmental 
pollution. 
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III. THE SEP PROPOSAL 

During the first settlement negotiation meeting with the 
Respondent/Defendant, the case team may, if appropriate, furnish 
a guideline outlining requirements for an SEP proposal 
(Attachment II). The guideline sets forth the following 
requirements for an SEP proposal: . 

A. Description of the Proiect 

A detailed description of the project, including identification 
of the affected process, media, waste stream or discharge, as 
well as a technical description of the work to be performed. A 
detailed description of how, by whom, and when the project will 
be completed should also be included. 

8. Conceution of Proiect 

Information pertaining to when the project was first conceived by 
the company, as well as why the project was proposed. If 
research was conducted or a pilot project undertaken prior to 
EPA's enforcement action, a description of such research or pilot 
project should be provided, including when the work was performed 
and why the currently proposed project was not then implemented. 

C. Itemized Costs 

A projected budget for the project, including a detailed 
breakdown of equipment and other capital costs, as well as labor 
costs. (A proposal from a supplier or consultant should 
eventually be obtained in order to confirm the estimated cost of 
the project.) Consultants who will perform the work, if any, 
should be identified, and any contemplated allocation of labor 
costs between consultant and company employees should be 
described. 

D. Projected Savinss to Company 

An estimate and itemization of the savings to the company that 
will result from the project. A calculation of the payback 
period (i.e., the time that it will take for the company to 
recoup the cost of the project through the savings that it 
achieves as a result of the project) should be included. 

E. guantification of SEP's Environmental Benefit 

An estimation of the projected percentage and quantity of 
reduction of the pollutant, expressed in pounds/year, or a 
description of the benefit to the general public or the 
environment. (For example, the elimination of 2,500 pounds of 
l,l,l-trichloroethane for off-site disposal: the elimination of 
1,500 pounds of emissions by replacing a solvent; or an expanded 
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capacity for local emergency planning entities to respond to 
hazardous materials emergencies through donations of needed 
equipment.) 

After the proposal is approved, 
workplan to be submitted, 

EPA may require a more detailed 
including a scope of work and a 

schedule of implementation. The workplan should include, if the 
project will take more than six months to complete, milestone 
events and interim reporting deadlines. 
subject to EPA approval. 

This workplan will be 

It should be pointed out to the violator that unless a business 
confidentiality claim is made pursuant to 40 &.F.R. 
the time of a submittal, 

9 2.203(b) at 
the information submitted to EPA may be 

made available to the public without further notice to the 
company. 

IV. TECHNICAL CRITERIA FOR SEPs 

A. Evaluation of SEP Potential 

Where the violating facility is a potential candidate for an SEP 
that involves pollution prevention, 
remediation, 

pollution reduction or 
the following questions will help to stimulate ideas 

for projects or assess the projects proposed: 

1. Has the entire facility been evaluated to determine 
all potential areas for SEPs? 

2. What in the facility adversely affects human health 
and the environment most? 

- emissions to air, water, land, etc. 
outside the facility) 

(both inside and 

- transfers off-site to landfills, incinerators, etc. 

3. What projects could eliminate some of the adverse 
affects? 

4. Will the proposed projects: 

- eliminate a toxic/hazardous substance? 
- reduce the use of a toxic/hazardous substance? 
- transfer any chemicals to other media or produce any 
detrimental cross-media effects? 

5. Are these projects going to incorporate the latest, . 
technologically proven equipment and practices? 
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B. Examoles of Pollution Prevention 

- 

The Region views product changes and process changes as among the 
most desirable types of SEPs, insofar as they result in the 
elimination or prevention of pollution at the source rather than 
after damage has occurred. Such projects are often the most 
cost-effective way of mitigating the effects of pollution and can 
save companies large amounts in disposal costs and potential 
liabilities. 

1. Product Chances 

Product changes are changes made in the composition or use 
of the intermediate or end products.- These changes are 
performed by the manufacturer with the purpose of reducing 
waste from manufacture (inputs), use, or ultimate disposal _ 
of the products. 

Examples of product changes are: 

- Eliminating lead as a stabilizer in plastics. 
- Using recycled material. 
- Using renewable natural resource materials. 
- Using water-based inks instead of solvent-based ones. 
- Producing goods and packaging reusable by the consumer. 
- Manufacturing recyclable final products. 
- Producing more durable products; increased product life. 

2. Process Chanaes 

Process changes are related to how the product is made. 
They include input material changes, technology changes, and 
improved operating practices. Such changes reduce worker 
exposure to pollutants and reduce potential environmental 
releases during the manufacturing process. 

Examples of process changes are: 

a. Input Material Changes 

- Stopping use of heavy metal pigment. 
- Using a less hazardous or less toxic solvent for cleaning. 
- Purchasing raw materials that are free of trace quantities 

of hazardous or toxic impurities. 
- Purchasing raw materials that are non-hazardous or non- 

toxic. 

b. Technology Changes 

- Changing to mechanical stripping or cleaning devices to 
avoid solvent use. 

- Using more efficient motors. 
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- Installing speed control on pump motors to reduce energy 
consumption. 

- Changing from traditional painting to a powder-coating 
system. 

- Installing in-process reuse or recycling systems. 

C. Improved Operating Practices 

- Training Operators in more efficient operations. 
- Covering solvent tanks when not in use. 
- Segregating waste streams to avoid cross-contaminating 

hazardous and non-hazardous materials. 
- Improving control of operating conditions (e-o., flow 

rate, temperature, pressure, residence time, 
stoichiometry). 

- Improving maintenance scheduling, recordkeeping or 
procedures to increase efficiency. 

- stopping leaks, drips, and spills. 
- Using drip pans and splash guards. 
- Building contingency systems to capture or recover 

chemicals that are accidentally released. 

V. APPROVALS AND IMPLEMENTATION 

A. Approvals 

After the case team deteraines that an SEP proposal meets the 
guidance criteria, further approvals may be needed. 
will affect another media, 

If a project 
consultation should be made with the 

program associated with that media prior to acceptance. 
Additionally, cross-regional approval may be necessary if the 
project is proposed at a facility in another Region. 

Where there is f'horizontal" nexus between the violation and the 
SEP, and/or if the case is judicial, approval by the Office of 
Enforcement of the SEP must be obtained. Appended to this 
guidance as Attachment V is a checklist for the points that must 
be addressed in a request for OE approval of the SEP. Even 
though OE's review is theoretically limited to the adequacy of 
the nexus, providing the other data in the checklist enables the 
Agency to keep track of how the policy is being implemented in 
all the Regions. 

If Headquarters approval is not required for the SEP, the 
executive summary or penalty justification memo for the consent 
agreement should contain a detailed explanation of how there is 
vertical nexus between the violation and the SEP. 

If the project involves pollution prevention, it is recommended 
that a pollution prevention contact in the affected media be 
consulted prior to acceptance of the project. Consultation with 

-lO- 



the Region's multi-media SEP advisory body, if any, may be 
appropriate for complex or problematic projects. 

B. Implementation 

Appropriate implementation of the accepted project is assured by 
including specific provisions in the settlement document. The 
following is a list of possible requirements and/or conditions 
which may be needed to implement the project through inclusion in 
the settlement document. 

C. Settlement Document Provisions 

The case team should consider inclusion of the following types of 
provisions in any consent agreement or consent decree which 
incorporates an SEP into the settlement. (Examples of such 
provisions, as well as other provisions relating to the SEP, are 
set forth in Attachment III to this guidance.) 

1. The SEP proposal or a workplan may be incorporated as an 
attachment to the Consent Agreement, detailing the scope of 
work and schedule for implementation, including milestone 
events, interim reporting requirements and completion date. 

2. If the use of the SEP's substitute chemical must be 
discontinued for some reason, the replacement chemical may 
not be more toxic than the agreed-upon chemical. 

3. Documentation of costs must be submitted to EPA. 

4. Certifications: 

a. The company must certify that the project is not 
being implemented in response to any other enforcement 
action and is not required by any other law, agreement 
or contract. The respondent may not being receiving a 
credit or grant from EPA or any other entity in 
connection with the project. 

b. All submissions made in connection with the SEP and 
completion of the project must be certified by a 
corporate officer of the respondent. 

5. EPA's approval of the project does not represent an 
endorsement of the equipment or technology chosen. EPA will 
in its sole discretion determine if the goal of the project 
has been achieved. 

6. EPA may inspect the facility at any time to determine 
compliance with the terms of the Consent Agreement. 
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7. The company should agree to implement or use the SEP for 
a minimum length of time (e.a., one year), during which time 
the facility is not to reinstitute use of the eliminated 
chemical. 

8. The case team should consider the appropriateness of 
assessing stipulated penalties, or recovering some portion 
or all of the original credit granted for the SEP, for the 
failure to implement or complete the SEP in a timely manner 
as required by the terms of the settlement document, or if 
expenditures do not reach required levels. 

9. The case team should consider the appropriateness of 
assessing stipulated penalties, or recovering some portion 
or all of the original credit granted for the SEP, for the 
failure of the SEP to accomplish projected pollution 
prevention or pollution reduction objectives. 

10. Public statements made by the company about the SEP 
must disclose that the project was undertaken in connection 
with the settlement of an enforcement action brought for 
violation of environmental law. 

11. If a 1 to 1 reduction has been given to offset 
equipment donation expenditures, a statement should be 
included stating that the expenditures are not deductible 
for federal tax purposes. 

12. A force majeure provision with respect to delays 
affecting implementation of the project should be included 
only if the defendant insists on it, not as a matter of 
course. 

Note: A credit project should not be described as a "penalty" or 
the settlement may be in violation of the Miscellaneous Receipts 
Act, 31 U.S.C. 3302 (MRA).' 

&The MRA requires that anyone "receiving money for the 
government from any source deposit the money in the Treasury as 
soon as practicable," and a broad interpretation of the Act 
results in an application of its provisions to money both 
constructively and actually received. If the SEP is termed a 
Vtpenalty,'1 it could be argued that anything in the nature of a 
penalty is a sum due the United States and therefore subject to 
the MRA. However, EPA believes that the agency has sufficient 
discretionary authority in assessing and mitigating penalties 
under our statutes to permit the reduction of penalties to 
reflect expenditures made by defendants for certain 
environmentally beneficial purposes --provided there is an 
appropriate nexus to the violation and provided a llsignificantl' 
cash penalty is paid. 
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VI. TRACKING AND MONITORING 

A. Trackinq 

Case attorneys are responsible for entering data about the SEp 
into the Region's Multi-media Enforcement Tickler System (METS). 
Attached to this guidance as Attachment IV is the METS SEP Form, 
which must be filled out for each completed enforcement action 
and included in the concurrence package. The completed SEP Form 
should also be sent via LAN to the ORC Pollution Prevention 
Contact at the time the settlement is filed. A description of 
the SEP Data Fields is also included in Attachment IV, 
explicating the fields included in the SEP Form. In order to 
maintain consistency in reporting the data, an ORC contractor 
will be responsible for transferring the information from the SEP 
Form to METS. 

B. Monitoring 

The case team should allocate the responsibility for assuring 
that all conditions of the consent agreement or consent decree 
have been satisfied in a timely manner, including all conditions 
of the SEP. Verification of the SEP should be incorporated into 
programmatic tracking mechanisms and may be accomplished through 
the respondent's submission of appropriate documents or 
certification of completion. However, it is recommended that 
some percentage of SEPs, particularly those that are long-term, 
involve significant capital costs, or are unusually complex or 
unique, be verified through on-site inspection. Such inspections 
may be undertaken by the initiating program or by other media 
programs after reviewing data in METS, as outlined below. 
Verification of the SEP for such cases should occur as soon as 
feasible following completion of the SEP, but in no case longer 
than 12 months after completion. 

C. Follow-up Inspections : 

The planning for inspections from all media should include review 
of the SEP module of METS to ascertain if there is an SEP in 
place at the facility. If there is, sufficient information 
should be obtained from the SEP case team in order for the 
inspecting team to determine, if possible, (a) the status of the 
SEP and (b) whether the projected SEP benefit was in fact 
achieved. The results of any such inspection, including 
anecdotal evidence on the success of the project, should be 
reported back to the original SEP case team and to the ORC 
Pollution Prevention Coordinator. 
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ATTACHMENT II 

Supplemental Environmental Projects (SEP) 
Guidelines for Proposals 

-- 

A supplemental environmental project (SEP) is a project that 
produces environmental or public health and safety benefits 
beyond those required by law, for which a credit may be granted 
by EPA to offset partially the penalty imposed in the settlement 
of an enforcement action. You should include in your SEP 
proposal the following information: 

1. Description of the Proiect 

A detailed description of the project, including identification 
of the affected process, media, waste stream or discharge, as 
well as a technical description of the work to be performed. 
Include detailed information describing how, by whom, and when 
the project will be completed. 

2. Conceotion of Proiect 

Information pertaining to when the project was first conceived by 
the company, as r>lell as why the SEP was proposed. If research 
was conducted or a pilot project undertaken prior to EPA's 
enforcement action, provide a description of such research or 
pilot project and state when the work was performed and why the 
currently proposed SEP was not then implemented. 

3. Itemized Costs 

A projected budget for the project, including a detailed 
breakdown of equipment and other capital costs, as well as labor 
costs. (A proposal from a supplier or consultant will eventually 
be required in order to confirm the estimated cost of the 
project.) Identify consultants who will perform the work, if 
any, and include any allocation of labor costs between consultant 
and company employees, if applicable. 

4. Proiected Savinss to Comoanv 

An estimate and itemization of the savings to the company that 
will result from the project, if any. Include a calculation of 
the payback period (i.e., the time that it will take for the 
company to recoup the cost of the project through the savings 
that it achieves as a result of the project). 

5. Quantification of Environmental Benefit 

An estimation of projected percentage and quantity of reduction 
of pollutant, expressed in pounds/year, resulting from the 
project or a description of the benefit to the general public or 
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the environment (e.a., expanded capacity for local bodies to do 
hazardous materials emergency response by contributing to a Local 
Emergency Planning Commission (LEPC); eliminating 2,500 pounds of 
l,l,l-trichloroethane for off-site disposal; or eliminating 1,500 
pounds of emissions by replacing a solvent). State specifically 
what procedures will be used to verify the amount of pollutants 
reduced (e.a., stack test, sampling, monitoring data, etc.) 

After EPA approves the proposal, EPA may require a more detailed 
workplan to be submitted, including a scope of work and a 
schedule of implementation. If the project will take more than 6 
months to complete, the workplan should include milestone events 
and interim reporting deadlines. This workplan will be subject 
to EPA approval. 

You may, if you so desire, assert a business confidentiality 
claim covering part or all of the information submitted, in the 
manner described by 40 C.F.R. 5 2.203(b). You should read the 
above-cited regulations carefully before asserting a business 
confidentiality claim, since certain categories of information 
are not properly the subject of such a claim. Information 
covered by such a claim will be disclosed by EPA only to the 
extent, and by the means of the procedures, set forth by 40 
C.F.R. Part 2, Subpart B. If no such claim accompanies the 
information when it is received by EPA, it may be made available 
to the public by EPA without further notice to you. 
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ATTACHMENT III 

EXAMPLES OF SETTLEMENT DOCUMENT PROVISIONS' FOR SEPS 

[Description of the Project] 
(1) Respondent shall undertake a supplemental environmental 
project (the "Project"), which the parties agree is intended to 
protect the environment and public health and which is beyond the 
requirements of existing law. Within thirty (30) days of 
receiving a copy of this Consent Agreement signed by the Regional 
Administrator, 
arrangements to 

Respondent shall make all the necessary 
install three alkaline-based aqueous agitation 

wash systems at the facility in order to replace two freon 
cleaning units and one methylene chloride cleaning unit at the 
facility (the "Project"). The Project shall, by April 1 1993, 
eliminate the use of freon 113 and methylene chloride at'the 
facility, resulting in an annual reduction of 14,415 pounds of 
freon 113 and 9,739 pounds of methylene chloride. The Project is 
more specifically described in the scope of work (hereinafter, 
the "Scope of Work"), attached hereto as Exhibit A and 
incorporated herein by reference. 

[Solution not more toxic] 
(2) Respondent anticipates that the facility will use the 
cleaning solution known as "Formula 815 GD" 
Corporation, 

supplied by 
in the cleaning systems consti;uting the Project. 

In no event, however, shall any substitute cleaner be used in 
connection with'the Project which is more toxic or hazardous than 
Formula 815 GD, as such characteristics are described on the 
material safety data sheet (MSDS) for Formula 815 GD attached 
hereto as Exhibit B. 

[Cost of Project] 
(3) The total expenditure for the Project shall be not less than 
$000,000, in accordance with the specifications set forth in the 
Scope of Work. 
documentation 

Respondent agrees to provide Complainant with 

Project by 
of the expenditures made in connection with the 

, 1993. 

To the extent that the actual expenditures for the Project do not 
total thousand dollars ($OOO,OOO), Respondent shall pay to 
EPA, within 30 days of submission of the certification of 
completion required by paragraph one dollar ($1) for every 

dollars ($000) [the ratio of reduction in penalty] below 
thousand dollars ($000,000) [the projected cost of the 

Project] that Respondent actually expends for the Project plus 
interest at the rate of the United States Treasury tax and loan 

only. 
'The provisions set forth in this attachment are examples 

It should be noted that neither the language nor the dates 
and timeframes used represent Agency or Regional policy. 
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rate, in accordance with 4 C.F.R. g 102.13(c). 

[Certification that Project is not- otherwise required] 
(4) Respondent hereby certifies that, as of the date of this 
Consent Agreement, Respondent is not otherwise required, by 
virtue of any local, state or.federal statute, regulation, order, 
consent decree, permit. or other law or agreement, to develop or 
implement the Project. Respondent further certifies that 
Respondent has not received, and is not presently negotiating to 
receive, a credit for the Project in any other enforcement action 
or any grant from EPA or other entity to undertake the Project. 

[EPA to judge achievement of goals] 
(5) Whether Respondent has complied with the terms of this 
Consent Agreement and Order through achievement of the 
elimination of the use of as herein required shall be 
the sole determination of EPA. 

[Milestone requirements] 
(6) Respondent shall submit a Project Report describing the 
Project to EPA by 
the following information: 

1993. The Project Report shall contain 

W A detailed description of the installed systems. 

(ii) A description of system operation and performance, 
including monitoring data and documentation of the 
elimination of . 

(iii) A description of any operating problems 
encountered and the solutions thereto. 

(iv) Itemized system costs, documented by copies of 
purchase orders and receipts or cancelled checks. 

[EPA right to inspect; Respondent must use Project] 
(7) Respondent agrees that EPA may inspect the facility at any 
time in order to confirm that the Project is operating properly 
and in conformity with the representations made herein. 
Respondent agrees that it shall continuously use the alkaline 
agitation wash systems installed as the Project for not less than 
one year subsequent to installation, and Respondent shall not 
reinstate the use of at any time. 

[Document retention and certification] 
(8) Respondent shall maintain legible copies of documentation of 
the underlying research and data for any and all documents or 
reports submitted to EPA pursuant to this Consent Agreement, and 
Respondent shall provide the documentation of any such underlying 
research and data to EPA within seven days of a request for such 
information. In all documents or reports, including, without 
limitation, the Project Report, submitted to EPA pursuant to this 
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Consent Agreement, Respondent shall, by its officers, sign and 
certify under penalty of law that the information contained in 
such document or report is true, accurate, and not misleading by 
signing the following statement: - 

I certify that the informa+ Lion contained in or 
accompanying this document is true, accurate, and 
complete. 

As to those identified portions of this document 
for which I cannot personally verify their truth and 
accuracy, I certify as the company official having 
supervisory responsibility for the persons who, acting 
under my direct instructions, made the verification, 
that this information is true, accurate, and complete. 

[EPA acceptance of Final Report] 
(9) (a) Following receipt of the Project Report described in 

paragraph above, EPA will either (i) accept the Project Report 
or (ii) reject the Project Report 
writing, 

and notify the Respondent, in 
of deficiencies in the Project Report and any additional 

actions and/or information required to be taken or supplied by 
Respondent. 

(b) If Respondent objects to any EPA notification of 
deficiency or disapproval given pursuant to this paragraph, 
Respondent shall notify the EPA in writing of its objection 
within ten (10) days of receipt of such notification. EPA and 
Respondent shall have an additional thirty (30) days from the 
receipt by the EPA of the notification of objection to reach 
agreement. If agreement cannot be reached on any such issue 
within this thirty (30) day period, EPA shall provide a written 
statement of its decision to Respondent, which decision shall be 
final and binding upon Respondent. Respondent agrees to comply 
with any requirements imposed by EPA as a result of any such 
deficiency or failure to comply with the terms of this Consent 
Agreement and Order. In the event the Project is not installed 
and operating as contemplated hereby, as determined by EPA, the 
penalty proposed in the complaint shall be due and payable by 
Respondent to EPA in accordance with paragraph 
any amounts previously paid pursuant to paragraph 

hereof, minus 
hereof. - 

[Failure to Complete Project] 
(10) In the event that (i) Respondent fails to comply with any 
of the terms or provisions of this Agreement relating to the 
Project or, (ii) notwithstanding anything herein to the contrary, 
Respondent cannot achieve compliance with the requirements o'f 
this Consent Agreement and Order, for any reason whatsoever, by 

then Respondent shall become liable for the 
amount of the penalty proposed 'in the complaint, minus any 

full 

amounts previously paid pursuant to paragraph hereof. In such 
event, Respondent shall immediately submit a cashier's or 
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certified check to the EPA, in the manner specified in said 
paragraph -- 

(Alternatively, CA0 may require additional penalty to 
be paid pro rata according to the decrease in the 
actual cost of Project. See item (3) above.] 

[Public statements must acknowledge enforcement action] 
(11) Respondent hereby agrees that any public or private 
statement, oral or written, making reference to the Project shall 
include the following language, "This Project was undertaken in 
connection with the settlement of an enforcement action taken by 
the U.S. Environmental Protection Agency for violations of the 
reporting requirements of Section 313 of the Emergency Planning 
and Community Right-to-Know Act, 42 U.S.C. 5 11023." 

[No relief from compliance; no endorsement by EPA] 
(12) This Consent Agreement and Order shall not relieve 
Respondent of its obligation to comply with all applicable 
provisions of federal, state or local law, nor shall it be 
construed to be a ruling on, or determination of, any issue 
related to any federal, state or local permit, nor shall it be 
construed to constitute EPA approval of the equipment or 
technology installed by Respondent in connection with the Project 
under the terms of this Agreement. 

[No tax deduction for 1 to 1 credit] 
(13) Respondent hereby agrees that, in consideration of EPA's 
granting Respondent a credit against the assessed penalty for the 
full amount of the foregoing expenditures, said expenditures 
shall not be deductible for purposes of Federal taxes. 

[Force Majeure-- if insisted on by respondent] 
(14) (a) If any event occurs which causes or may cause delays 
in the achievement of compliance at Respondent's facility as 
required under this Agreement, Respondent shall notify 
Complainant in writing within 10 days of the delay or 
Respondent's knowledge of the anticipated delay, whichever is 
earlier. The notice shall describe in detail the anticipated 
length of the delay, the precise cause or causes of the delay, 
the measures taken and to be taken by Respondent to prevent or 
minimize the delay, and the timetable by which those measures 
will be implemented. The Respondent shall adopt all reasonable 
measures to avoid or minimize any such delay. Failure by 
Respondent to comply with the notice requirements of this 
paragraph shall render this paragraph void and of no effect as to 
the particular incident involved and constitute a waiver of the 
Respondent's right to request an extension of its obligation 
under this Agreement based on such incident. 

lb) If the parties agree that the delay or anticipated 
delay in compliance with this Agreement has been or will be 
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caused by circumstances entirely beyond the control of 
Respondent, the time for performance hereunder may be extended 
for a period no longer than the delay resulting from such 
circumstances. In such event, 
such extension of time. 

the parties shall stipulate to 
In the event that the EPA and the 

Respondent cannot agree that a delay in achieving compliance with 
the requirements of this Consent Agreement and Order has been or 
will be caused by circumstances beyond the control of the 
Respondent, the dispute shall be resolved in accordance with the 
provisions of paragraph - of this Agreement. 

(c) The burden of proving that any delay is caused by 
circumstances entirely beyond the control of the Respondent shall 
rest with the Respondent. Increased costs or expenses associated 
with the implementation of actions called for by this Agreement 
shall not, in any event, be a basis for changes in this Agreement - 
or extensions of time under section (b) of this paragraph. Delay 
in achievement of one interim step shall not necessarily justify 
or excuse delay in achievement of subsequent steps. 
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ATTACHMENT IV 
SEP DATA FORM 

***NOTE: Press insert key before entering data. 
The highlighted data alements are mandatory. 

I. FACILITY INFORMATION 

FACILITY NAME: 

ADDRESS: 
(INCLOOE C!TY, STATE, AND ZIP) 

ENGINEER: ATTORNEY: 
DOCKET NO.: FINDS NO. 
INDUSTRIAL DESCRIPTION: 
SIC CODE: 
TYPE OF VIOLATION: (STATUTE AND 
SECTION, PLUS BRIEF DESCRIPTION OF VIOLATION) 

II. SEP INFORMATION 

SEP TYPE: Enter number, select from the categories below. 

1. Pollution Prevention 
2. Pollution Reduction 
3. Environmental Restoration 
4. Environmental Auditing 
5. Public Awareness Programs 
6. Donation to LEPC/SERC 

SEP DESCRIPTION: 

ASSOCIATED MEDIA: (AIR, WATER, LAND) 
ASSOCIATED STATUTE(S): (TO WHICH 
PROGRAMS DOES THE SEP APPLY - CAA, FIFRA, TSCA, SPCC, etc.) 

MULTIMEDIA SEP (Y/N): - 

III. PENALTY INFORMATION 

DATE OF CONSENT AGREEMENT/CONSENT DECREE: / / 

PROPOSED PENALTY AMOUNT: $ PROPOSED PENALTY AMOUNT: $ 
ADJUSTED PENALTY AMOUNT: s ADJUSTED PENALTY AMOUNT: s 
FINAL PENALTY AMOUNT: $ FINAL PENALTY AMOUNT: $ 
PENALTY DUE DATE: PENALTY DUE DATE: / / / / 
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ATTACHMENT IV 

IV. SEP COST/CREDIT INFORMATION 

INITIAL SEP COST: $ ANNUAL O&M COST: 
SEP CREDIT: $ PERCENT REDUCTION: 
ESTIMATED PAYBACK PERIOD: (YEARS) 

V. ENVIRONMENTAL BENEFIT 

POLLUTANT: 
QUANTITY: 
PERCENT REDUCTION: 
MEDIUM: 

UNIT: (TONS OR POUNDS/YEAR) 

(AIR, WATER, LAND) 

POLLUTANT: 
QUANTITY: 
PERCENT REDUCTION: 
MEDIUM: 

UNIT: (TONS OR POUNDS/YEAR) 

(AIR, WATER, LAND) 

POLLUTANT: 
QUANTITY: 
PERCENT REDUCTION: 
MEDIUM: 

UNIT: (TONS OR POUNDS/YEAR) 

(AIR, WATER, LAND) 

COMMENTS: 

VI. SEP MILESTONES 

13. MILESTONE DESCRIPTION: Completion of Project/Final Report Due 
TARGET DATE: / / 
REVISED TARGET DATE: / / 
DATE MILESTONE ACHIEVED: / / 

14. MILESTONE DESCRIPTION: 

TARGET DATE: / / 
REVISED TARGET DATE: / / 
DATE MILESTONE ACHIEVED: / / 

15. MILESTONE DESCRIPTION: 

TARGET DATE: / / 
REVISED TARGET DATE: / / 
DATE MILESTONE ACHIEVED: / / 
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ATTACHMENT IV 

SEP DATA -FIELDS 

Added METS Data Fields for SEPs 

-_ 

I. FACILITY INFORMATION 

- Industrial Description (IND-DESC) - Description of the 
industrial source category (e.g. metal plating, paper coating) 

- Standard Industrial Classification code (SICC) - Give SIC Code 
for the facility, not a range of codes. 

- Type of Violation - Include statute and section, as well as 
brief description of violation. 

II. SEP INFORMATION 

- Type of pollution prevention project (SEP TYPE) - Based on the 
national SEP policy, each pollution prevention project must fall 
into one of the following categories: 

1. pollution prevention 
2. pollution reduction 
3. environmental restoration 
4. environmental auditing 
5. public awareness programs 
6. donation to LEPC/SERC 

- SEP project description (SEP-DESC) - Briefly describe the 
facility's SEP project (i.e., changing industrial processes, or 
substituting different fuels or materials). 

- Associated media (ASS-MED) - Media affected by SEP (Air, Water, 
Land). 

- Associated statute(s) (ASS-STAT) - Media program (FIFRA, CAA, 
TSCA, SPCC, etc.) to which SEP applies. 

- Multi-media SEP (Y/N) - Answer Ityes" if SEP (a) affects one or 
more media or (b) affects a media that is different from that 
which was the basis of the violation.' 

III. PENALTY INFORMATION 

- Proposed Penalty Amount - Original penalty proposed in an 
administrative complaint. 

- Adjusted Penalty Amount - The penalty resulting after all 
adjustments, e.q., for non-viable claims, good faith compliance 
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ATTACHMENT IV 

and litigation risk, have been made. 

- Final Penalty Amount- 
amount. 

Cash portion of settlement penalty 

- Penalty Due Date - 
made. 

Date on which final penalty payment must be 

IV. SEP COST/CREDIT I?rFORwATION 

- Initial SEP cost (INIT-COST) - Quantify the initial capital 
cost to facility in implementing the SEP project. 

- Annual O&M cost (OM‘COST) 
Maintenance cost for SEP. 

- On-going annual Operation & 

- SEP credit (CREDIT) - Amount by which the gravity-based portion 
of the penalty was reduced in consideration of the SEP. 

- Percent reduction - Percentage by which the adjusted penalty 
was reduced as result of credit granted for the SEP. 

- Estimated pay-back period (PROJ-PB) - Estimated amount of time 
it will take facility to recoup the cost of SEP through savings, 
tax benefits, etc., in years. 

V. ENVIRONMENTAL BENEFIT 

- Media (MEDIA) - 
water, or land? 

Is the environmental benefit of SEP to the air, 

- Pollutant (PPLT) 
- Quantity (QTY) - Quantity of reduction in emissions of 
pollutant or in usage of toxic chemical. 
- Unit (UNIT) - Tons or pounds 
- Percent reduction (PCNT RED) of pollutant(s) - Percentage by 
which prior usage or emission of pollutant is reduced. 
- Comments (COMMENT) 
benefit. 

- Brief description of the environmental 
Include substitute chemical, if any. 

VI. SEP MILESTONES 

- Milestone description (DESCRIPT) - At least one milestone 
should be the completion of the project. 
reports that must be submitted. 

Also note any interim 

- Target date (TARGET) - milestone target date 
- Revised target date (REV-TARGET) 
- Date milestone achieved (DTAC) 
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ATTACHMENT V 

-- 

CHECKLIST FOR OE CONCURRENCE ON SEPS 
WITH A HORIZONTAL NEXUS- TO THE VIOLATION 

1. Into which of the six following eligible categories does the 
project fall?' 

A. Pollution prevention 
B. Pollution reduction 
C. Projects remediating adverse public health or 

environmental consequences 
D. Environmental auditing projects 
E. Enforcement-related environmental public awareness 

projects 
F. Contingency planning/safety/emergency response 

donations 

2. Does this project give the Respondent additional time to 
correct a violation or to come into compliance with existing 
requirements? 

3. How is the nexus requirement met? 

4. If any inter-Regional concurrence is necessary, has it been 
obtained? (Applies only to projects offering relief at 
different facilities.) 

5. Was the project first proposed to EPA after the issuance of 
the complaint? 

6. Will a substantial monetary penalty be collected? 

7. Is the credit ratio you are offering more favorable to the 
Respondent than 2 to 1 for the proposed project (i.e., 1 to 
l)? 

a. Do Respondent's compliance history and resources indicate 
that it will successfully complete the SEP? 

'See pp. 2-4 of the Feb. 12, 1991 memo, "Policy on the Use 
of Supplemental Enforcement Projects in EPA Settlements", for 
descriptions of these categories. 



APPENDIX: GUIDANCE AND OTHER DOCUMENTS RE: SEPs 

5/28/92 

2/25/91 

2/12/91 

12/26/90 

n/3/89 

7125188 

io/28/86 

2/16/84 

EPA Definition of "Pollution Prevention" (F. Henry 
Habicht II, Deputy Administrator)(Attachment I) 

Interim EPA Policy on the Inclusion of Pollution 
Prevention Provisions in Enforcement Settlements 
(James M. Strock, Assistant Administrator, Office of 
Enforcement) 

Policy on the Use of Supplemental Environmental 
Projects in EPA Settlements (James M. Strock, AA, OE) 

Adherence to CWA Penalty Policy and Special 
Documentation Requirements for Mitigation Projects 
(James Elder, Dir. Water Enforcement & Permits & Fred 
Stiehl, AE Counsel for Water) 

Draft Guidelines for Evaluating Administrative Penalty 
Mitigation Projects (Edward Reich AAA, OE) 

Guidance on Certification of Compliance with 
Enforcement Agreements (Thomas L. Adams, AA, OE) 

GM-51: Guidance on Calculating After Tax Net Present 
Value of Alternative Payments (Thomas L. Adams, AA, OE) 

GM-22: Agencywide Framework for Civil Penalties 
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