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VIA FAX AND FIRST CLASS U.S. MAIL

November 9, 1994

Captain W.A. Waters

U.S. Department of the Navy
Northern Division

Naval Facilities Engineering Command
10 Industrial Highway

Code 1823, Mail Stop 82

Lester, PA 19113-2090

Terrence Grey P.E., Chief

State of Rhode Island and Providence Plantations
Department of Environmental Management

Division of Site Remediation

291 Promenade Street

Providence, RI 02908-5767

RE: Naval Education and Training Center Newport CERCLA Federal
Facility Agreement, dated March 23, 1992, as amended--
Settlement Agreement regarding EPA’s May 4, 1994 Assessment
of Stipulated Penalties

Dear Captain Waters and Mr. Grey:

Attached to this letter please find a copy of the draft agreement
in principle which we reached. in our telephone conference on
November 1, 1994 in connection with the formal dispute resolution
relating to EPA’s May 4, 1994 assessment of stipulated penalties
against the Navy under the above-referenced Federal Facility
Agreement (FFA).

In order to bring the formal dispute resolution process to
closure, we as members of the Dispute Resolution Committee are
required to unanimously resolve this dispute through a written
decision. I believe the attached draft agreement accurately
reflects our collective decision reached on November 1, 1994.
Please review the draft and let me know by November 15, 1994 if
you believe any changes are required. I will then circulate the
agreement to you for final signature.

I would like to reaffirm the significance of the SEP to the final
agreement. EPA-New England believes that these projects, if
carefully crafted and implemented, can serve a particularly
useful role in promoting pollution prevention and pollution
reduction within the Narragansett Bay area and encouraging
innovative solutions to traditionally difficult, or otherwise

unaddressed, instances of environmental harm. R
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As stated during our conference call, in order to qualify as an
SEP, a project must not be required by any regqulatory
requirements, and must comply with EPA SEP guidance documents. I
am enclosing copies of the applicable guidance. I have provided
in the attached draft agreement that the Navy’s SEP proposals
will be submitted by December 15, 1994.

In the conference call, the Navy proposed SEP projects at either
Derecktor Shipyard at the Naval Education and Training Center-
Newport or lead paint abatement, asbestos removal and building
demolition at the Naval Construction Battalion Center-Davisville.
If these projects meet the requirements of the SEP guidance, we
would be happy to consider them as part of the final agreement.

I am looking forward to finalizing the attached draft agreement
and continuing to focus our collective efforts on site assessment
and remediation. If you have questions regarding this matter,
please feel free to call me or have your staff call Andrew
Miniuks, EPA Remedial Project Manager (617/573-9614).

grely,

a7 (e Q\S for K.

Director
Waste Management Division

cc: Ira Leighton, EPA
David Webster, EPA
Mary Sanderson, EPA
Andrew Miniuks, EPA
Bob DiBiccaro, EPA/ORC
Bill Frank, OFFE
Warren Angell II, RIDEM/DSR
Paul Kulpa, RIDEM/DSR
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SETTLEMENT AGREEMENT

Reference is made to the following:

- Naval Education and Training Center Newport CERCLA
Federal Facility Agreement, dated March 23, 1992, as
amended (FFA),

- U.S. Environmental Protection Agency, Region I, (EPA)
letter, dated May 4, 1994, assessing stipulated
penalties against the Navy pursuant to FFA Section
XXII, and

- Navy letter, dated May 5, 1994, invoking dispute
resolution pursuant to FFA Section 22.2.

Pursuant to FFA Section 13.5, the undersigned, as members the
Dispute Resolution Committee, hereby acknowledge and confirm that
we have agreed as follows in order to resolve the dispute:

1.

2.

The Navy’s final stipulated penalty assessment will be in
the amount of a $30,000 cash payment.

The Navy shall pay for a partnering session among the Navy,
EPA and Rhode Island Department of Environmental Management
(RIDEM) personnel at a time and location to be determined at
a later date. The partnering session shall have a cash
value of $10,000.

In addition to the cash payment of the stipulated penalty,
the Navy will perform a supplemental environmental
project(s) with a value of no less than $220,000. The
project(s) will be for a purpose or purposes to be agreed to
by the parties, and will be subject, to the extent
determined by EPA, to the following EPA policies and
guidance relating to supplemental environmental projects:

- EPA Policy on the Use of Supplemental Environmental
Projects in EPA Settlements, dated February 12, 1991;

- EPA Interim Policy on the Inclusion of Pollution
Prevention and Recycling Provisions in Enforcement
Settlements, dated February 25, 1991; and

- EPA Region I Guidance on Supplemental Environmental
Projects, dated November 5, 1993.

The Navy will submit its proposed supplemental environmental
project to EPA and RIDEM for approval by December 15, 1994.



The Navy will not use funds appropriated or allocated for
the Installation Restoration Program and/or the Superfund
clean-up at any Navy facility in EPA-New England as the
source of funding for the stipulated penalty assessment, the
partnering session, or the supplemental environmental
project(s). In the event that funding is not obtained from
current appropriations/allocations by December 31, 1994, the
Navy shall request an appropriation from Congress for such
funding as part of its FY 1996 budget. The Navy will
provide EPA with documentation for the appropriation request
by January 31, 1995.

The Navy shall propose to EPA and RIDEM, for their approval,
a schedule which includes deadlines for the submission of
the draft ecological risk assessments (and appropriate
milestones) which are the subject of this dispute by
December 15, 1994. The deadlines in the schedule approved
by EPA and RIDEM will be enforceable as if they had been
part of the Phase II Remedial Investigation Workplan.

Environmental Protection Agency, Region I

Frank W. Ciaviattieri Date
Acting Director
Waste Management Division

U.S.

Department of the Navy

CAPT W.A. Waters . Date
Commanding Officer

Northern Division

Naval Facilities Engineering Command

Rhode Island Department of Environmental Management

Terrence Gray, P.E. Chief Date
Division of Site Remediation
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SUBJECT: Interia Policy on the Inclusion of Pollutien Preven=:=z-
and Recycling Provisiogs in Enforcement Settlemenszs

FROM: James M. S -ock/yx‘lj
Assistant Adm¥nist ator

TO: Regicnal Administrators
Assistant Administrators

Gengral Counsel
]

This memorandum transmits the final interim policy on the
use of pollution prevention and recycling conditions in Agency
consent orders and decrees (see Attachment). It reflects your
extensive comments on the draft versien distributed on
September 25, 1990, as well as the subsequent work of the
Pollution Prevention/Settlement Policy Workgroup.

This interim policy is part of the Agency’s overall strateg:
to make pollution prevention a major component of all Agency
programs. t encgurages the use of pollution prevention and
recycling conditions in enforcement settlements, either as
injunctive relief or as "supplemental environmental projeczs”
incidental to the correcticn of the vioclation itself. Wwhen a
pollution prevention condition is ccnsidered as a supplemental
project, this interim policy should be used in conjunction wizh

the recently-issued jcy on the Use of Supplemental Snforcemer<
Broijects in EPA Settlements (February 12, 1391).

This interim pelicy is effective immediately and should ke
used whenever a pollution prevention conditiocn is being
considered as part of a consent order or decree. Each natiocnal
media compliance program may decide whether to develop its cwn
nore specific polluticn prevention settlement guidance or
continue to use this general guidance. The Agency plans to
develop final guidance in FY 1993, after gaining further
experience in negotiating polluticn preventicn settlement

conditicns.

FOEIRE LS
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I am confident that this interim polic “ill n - .
Secure the additional proteczion of nugan nzaltn an:lgnzue Agency
environment which pollution prevention offers. Any questisns you
or your staff may have regarding jirg implementation should pe
addressed to Peter Rosenberg, the Workgroup Chairperson (Office

of Enforcement, 382-7530).
Attachment

cc: Deputy Administrator
Assoclate Deputy Administrasor
Deputy Regional Administrators
Regional Counsels
Regional Program Division Directors
Program Compliance Directors
Associate Enforcement Counsels
OE Office Directors
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INTZRIM ZPA PCLICY ON THE INCLUSION COF 2CLLUTICN PR ZVINT:ION
AND RECYCLING PROVISICNS IN EINFCRCIMENT SEZTTLIMENTS

I. ‘.r\n

Thls docunment prsvides Agency enforcement perscnnel with a
generic .nterin poli cy and guidelines for including pollution
preventica and recycling provisions in administrative or
judicial seztlement agreements. I% enccurages pollutien
prevenc‘cw and recyc<ling both as a nmeans cf returning =s
compliance and as sugglemental environmenzal groiecss By ofs ering
several incentives while preserving effective deterrence and
accsuntakcility for cempliance and envircnzental results.

II. Background

The Agency defines pollution prevention as the use of
precedures, practices, or processes that reduce or eliminate thne
generation of pollutants and wastes at the source. Pollution
prevention encompasses both the concepts of volume reduction and
toxicity reduction. /1 Within the manufacturing sector, examples
of pollution prevention include such activities as input
substitution or modification, product reformulation, process

-modification, improved housekeeping, and on-site closed-locp

recycling. The Agency’s "hierarchy" cf environmental protection
practices consists of pollution prevention, followed py
traditicnal recycling, treatnent and ccntrol, respectively. /2

The Office of Enforcement’s Pollution Prevention Action

Blan (June 30, 198%), states that a strong enforcement pregram
can promote pollution prevention goals by enhancing the desire of
the regulated community to reduce its potential liabilities and
resulting costs ¢of resolving noncompliance. An emphasis on
preventing pollution at the source can help reduce or eliminace

1/ See the forthcoming 2olluticn Preventign_Poligy guldance,

especilally pps. 3-6, for a full discussion of the considerations
underly*nq the Agency s definition of pollution preventicon. Both

the Guidance and the Pollution Prevention Acs of 1990

(P.L. 101 - 508) exclude "end of pipe" recycling from the formal
definition of pollution prevention.

2/ Although non-closed loop (i.e., "end-of-pipe") recycligq
occupies the second tier of the "hierarchy” behind pollgtlon
prevention, it will, because of its environmental benefit, be
included within the scope of this interim policy. All elements
of this policy will apply tn such recycling to the same extent as
use and production substitution activities which constitute the
formal definition of pollution prevention.
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root causes ¢f scnme viclations and the

. \ : ey increase tNe grasgecss
for continuous ccmpllance in the fuzur /3 }

by
e.

In additien =2 this "indirect" incentive for pursuiag
pellucion preventicn, the Aczion Plan recsgnized that pelluticn
prevention csuld be directly achieved by initiating
enforcement actions against individual noncompliers. The Agency
1S csnstrained from requiring (i.e., lzmpesing unilaterally)
polluzion prevention acsivities in the absence of statutory,
requlatsory, or permit language. Until the Agency csmmences an
enforcement action, respondents are generally free to checse how
they will comply with Federal environmental requirements.
However, cnce a civil or administrative action has been
initiated, the specific means of returning to compliance are
subject to mutual agreexment between the Agency and the
respondent. 4/ The settlement process can be used to identify
and implement pollution prevention activities consistent with the

Agency’s overall enforcement apprecach.

The Office of Enforcement chaired a workgroup, which
included representation by the Program Coampliance Offices and
.Regioens III, IV, and VIII, to develop an interim policy on the
use of pollution prevention conditions in enforcement
settlements. In addition, OE and the Programs will receive
funding from the Office of Pollution Prevention for technical
support to develop and evaluate pollution prevention proposals in
set=lements in FY 1991-2 and to evaluate their utility for
promoting long-ter=m compliance and for permanently reducing the
level of pcllutants or toxic discharges into the environment.

III. Statement of Intexim Policy

+ shall be a policy of the Envircnmental Protection Agency
to favor pollution prevention and recycling as a means of
achieving and maintaining statutory and regulatory compliance and
of correcting outstanding violations when negotiating enforcemenc
settlements. While the use of polluticn prevention conditions is
not mandatory (for either a program/Region to propose or for a
defendant/respondent to accept), Agency negotiators are strongly
encsraged to try to incorporate pollution prevention conditions
in single and multi-media settlements when feasible. The policy
is applicable to both civil and criminal enforcement settlements
invelving private entities, Federal facilities or municipalities.

3/ Office of Enforcement Polluticn Prevention Action Plan, page 2

4/ Note that some pollution prevention-related activities, e.qg.,
environmental auditing, can be sought as injunctive relief in
appropriate circumstances. See, DA

e i Sl >

Setslements (GM-32)




Amcng the tyces of situazigns wnich faver tne use i
pcl.ucicn prevent.cn cznditisns Lo enfsrsement setzlements are:

a. rezurring pazserns c<f viclations wWnich are unlikely z2 ze
correc=ed by acdditicnal "add on" contrsls or Lapgrsved
speritisns and zalntanance, and elixnirmaticn Sr subkst.=u=-.cn
sffers =he ZestT prosgects SOr e permanant resurn T3
szmzliance:

b. zreposad scluzicns which ¢o not create envirsnmental gritlaenms
11 otner nmedia (i.e., have noc negative cross-rmedla lssacts

c. effluent emissions or discharges for which :ecn.LcalLy
and eccnomically feasikle pollution prevention cgtichs
rave pbeen identified:

d. violations which invclve one or more pcllutants listed cn z=he

zarget list of 17 chemicals the Agency will enphasize as
part cf the implementation of its Pollution Prevention
Strategy (see appendix A for list of ch emxcals)

Pollution prevention settlement conditicns can either be

specific activities which corxect the violation or ac:zvztles

which will be undertaken jip_addition %90 thcese necessary ¢
correct the vioclatien.

The interin pollcy should be implemented in concertT with ti2

Agency’s new Pellusion Prevention Guidance and Pgolluticn
Preventicn s;vgvggx, as well as Qffice of Enforcement pcllc"
decuments, including the EPA Policy on the Inclusion of
Envizonmental auditing Provisions in Enforcemens SegsSiezents (GM-
32) Fr ' £ 2 - i £1 - Ca .

=) iyl O R (GH-

W@Ww
22,), and the newly issued Supplemental Znvircnmental Proiects

pelicvy (February 12, 1991), which amends the "“alternative

payments" section of GM-22: tne Qffice of Enforcemens’s Pollus.con
Prevention Ac¢tion Plan (6/30/89): and the

Manual on Menmisoring
and Ernfcrcing Administrative and Judigial QOrdexs (2/14/90). /3
A. 1 luti v . : g ne Ui .

By definition, a use/source reducticn or recycling activizty
whicnh corrects the original violation will be media and facilizy
specific. When conducting settlement negotiations, the Agency
shall consider whether it is appropriate (e.g., technically and
econcmically feasible) to corre~t. the viclation(s) through )
implementation of source reduction or recycling activities.

s,/ These documents are available thraugh the Cffice of

Enforcement =
and/or the Enforcement Docket Retrieval System (EDRS).

i
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Examples include compllance with permit requirenments by swiszm:o~=

from a high T3 2 lower tcxic solvent which reduces excessive
emissicns or discharges cr by recycling effluent. /g

Pollution prevention conditions may be propesed by either
the Agency or the respondent. Inclusicn of any condition rests
upon the cutcssce of mutial negotiaticns between the two sides.

During negotliations to resclve the viclation, the Agency
alsoc may consider as settlement conditions supplemental pollution
prevention projects in addition to the specific actions or
injunctive relief needed to correct the viclation. Potential
examples include phasing out a pollutant within a specific period
of time or a commitment by a facility to change production
technology at more than one facility.

Pollution prevention sett.lement conditions which do not
by themselves correct the viclation will usually be negotiated
as "supplemental environmental projects" and, as such, are
subject to the criteria described in the recently-issued policy
on the use of supplemental projects which amends part ¢f the

Agencywide Framework for Civil Penalties (GM-22) /7. 1Ihe
Iv. ifi - {on Prevent ;

A. I‘- 13 ¢ I ] 3 E]] . Srav : - 2.’.

EPA’s enforcement policy calls for the "expeditious”
return of the vicliator to compliance. /8 As a general rule,

6/ A firm could thecretically return to compliance by reducing
the scope of coperations, i.e., by preducing less and, therefore,
reducing its discharge or emissions. Although this may return

a facility to compliance, it is not "pollution prevention” -within
the Agency’s definition nor the scope of this interinm policy.

7/ The terxm ® i " replaces the
term "alternative pavments" used in GM-22. The Agency has
recently issued a new policy on the use of these projects,

which replaces the section on "alternative payments® on pps. 23-
27 of GM-22. It provides detailed guidance on the "scope” of
eligible supplemental projects, includipq ones which are related

to pollution prevention. v

8/ Civil penalty Policy Framework (GM-22), page 13
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there shall be no significant ("significant" o be defined by
each program) extension of the "normal" time period for returning

to compliance. ynder no circumstances will 3
ad i s v » e - v : -
=0 1 Vi < jecs. (see IV B 2
below). For example, a facility which exceeds 1its effluent lim:y:

would have To return T2 compliance within the "normal" time
pericd the NPDES program estimates for facilities of that size
and type. This time pericd would pgt te extanded 1f, as part cf
the cverall set:zlement, the respondent alsc agreed tQ establish a
sludge recycling systen.

If a pollution prevention activity 1s presented o o
Qf correcting the violation, however, the Agency settlement tean

has scme additional flexibility in negotiating an implementation
schedule, given that pcoclluticon preventicn alternatives sometimes
add an element of complexity to a facility-specific compliance

strategy, especially if it involves new or innovative technolaogy.

The length of time which is deemed to be "expeditious" is
ultimately a "best judgment" decision on the part of the EPA
_negotiators. It should be based upon their assessment of the
ecological and public health-related risks and benefits inveolved
in providing the additional time to return to compliance.

While Federal negotiators should consider the following
faczors in deciding whether to use innovative pollution
prevention technology as injunctive relief ag any tipe, they
beccome even more relevant when deciding whether to extend the
"normal" timeline for resclving a viclation. If a decision is
made To extend the timeline, the Federal negotiators should alsco
establish interim milestones and controls to assure the adegquate
protection of public health and the environment while the
pollution prevention relief is being implemented. (cf. Section C
below):

1. > i AV 4] 4

Both the aggregate amount and toxicity of excess emissions
or discharges affect the decision whether to extend the
compliance timeline. Scme violations (e.g., those which meet
"imminent and substantial® endangerment definitions) nust De

= i i even when that involves
foregoing a pollution prevention approach in faver of traditional
treatment technology. Even when the vioclatiocn has a much less
potentially adverse impact, Federal negotiators should
consider whether the risk allows a longer timeframe .

2 . 3 3 " L LB
Schedules should be extended only where there is an
impertant net permanent reduction in the cverall amount or
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Toxicity o: the polluzion as a result of a Pollution prevenz:er
Broject which requires a longer wimeline to IBplement tnan ;SuIc
"end-of-pLpe" controls. (Note: This consideratien 1s apprepriate
only when a longer compliance timeline is at issue since, “al:
other things being equal," the Agency would prefer a pollutien
Prevention approach to traditional treatment and/or disposal.)

J. Rellapilicvsavajlapiliny arf rha Technology

The polluction preventicn technology being used to implenmens
the injunctive relief should (ideally) have been Successfully
appiied or tested at other faciliwies. While not intenced to
discourage the use of iLnnocvative prevention or reducticn
. technologles, the more "experimental" or "untried® the

technology, the more rigorous Federal negotiators should be ancut
extending the "normal" compliance timeline. The technology
should also avoid the cross-transfer of pollutants.

4. Applicability of the Technology

The Federal negotiators should be mone willing to extend the
compliance timeline it the pollution prevention technelogy is
.applicable to other facilities, so that, if successfl, the
lessons learned can be disseminated industry-wide.

5. compliance~related Considerations

The pollution prevention approcach offers the best prospects
for a permanent return to compliance.

B. Pepalty Assessments
l. Gepneral cConsiderations

Under EPA’s general framework for assessing civil penalties
(GM=-22) and 1ts program-specific applications, most formal
enforcement actions are concluded with a penalty. The two
elements of the penalty calculation are the gravity of the

vialation and the economic Denefit of noncompliance., The former

can be adjusted upward or downward depending several factors.
The latter sets the penalty "floor." /9

Sqq e . .
vi ID£_!LllLngns55_91,3_xgingndgn;_;g_;gzzgss_;ng_xxglasxgn
a_;_n9L1n:ign_nzgzgns49n_ExgJg;;_%an_ng_gng_gx_sns_assgssngn;
The defendant/responde.t’s willingness to comply with permit.

requirements through pollution prevention act;vities can be
seen as a "unique factor" (e.g., public policy

9/ See OE’s Guidance on Calculating the Economic Benefit of
Noncompliance for a Civil Penalty Assessment, (GM-133)

10/ GM~-22 pps. 13-4



csnsideraticns) wWhish 23y warrant an adjustlens gf the gravizy.
Sased penalty factscr SOASisSTent wWith Program-spgecific peralzy
pclicies.

Calculaticn cf tle economic benefit of noncompliance may
have parsicular ccnseguences fcr the inclusicn cf pollutian
preventicn :::d::;:ns in settlements. For example, two =5 ==
variacles used by tnhe BEN Mccel o calculate tue penalzy are

~e == awvrame < = i £ - ” vinlage TOMR pumes
tne 23a%e ¢f zompl-.ance (i.e., Tne estimated fu:;re datea at wnizn
the facility would Ce expected to return to full compliance)
and the a ~a 253 returaj o i /li. This

calculation csuld create a disincentive for a :espondenc =)
srrect the vioclation with pollu:xon preventicn technclogy
(L.e., the longer the facility is expected to be ocut of
cermpliance and the naner the cost of returning teo compliance,
the larger the ecsnomic benefit of noncompliance and, ultimately,

the larger ;he penalty).

In cocrder to eliminate this possible disincentive, the
penalty amount should be calculated using the cossts and
tineframes associated with both the pollution prevention approach
"apnd the c¢onventional way of correcting the violatior., The final
penalty will be the gmaller of the two calculations, sc long as
the Federal negotiators have decided to allow the "longer”
tineframe for returning to compliance. However, the settlement
agreement should also provide for stipulated penalties in the
event the violation is not corrected or exceeds its compliance

schedule.

Several other criteria currently ccntained in GM-22 will
conzTinue to apply to pollution preventicn projects. For exangple,
a minimum cash penalty shall always be ccllected (subject to
grsgram-sgecific guidance), regardless of the value of the

project, and it b -
Y- R -~ 3 B
2. U 1 i Py 3 -

When settling an enforcement action, the Agency alsc nmay
seek L - . e g !

violation, The size of the final assessed penalty may reflect
the commitment of the defendant/respondent to undertake these
"supplemental environmental projects".

As noted previously, the Acen-=y’s recently issued Policy c¢n .
o i £ vi T , which amends and
supersedes GM-22’s discussion on "alternative payments,"
identifies pollution prevention projects as one of five general

11/ GM-22, pps. 6-10
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categories of projects eligible for csnsideration. /12. In

order tc De part of the consent order or decree, a proposed
supplemental pollution prevention prcoject must mneet all of the
criter:ia discussed in the policy, including those which relate ©2
the "sccpe of the projects, the amcunz of penalty reduction, and
oversight requirements. ’

One important criterion involves the "nexus” between the
violaticn and the supplemental project. Nexus," which is defined
as "an appropriate...relationship between the nature of zhe
viclation and tne envircnmental benefits to be derived from the
type of supplemental environmental project,” helps assure that
the supplemental project furthers the Agency’s statutory mandate
to clean up the environment and deter viclations of the law. /13

The policy also states that while studies are generally noz
eligible mitigation projects, this prohibition will be modified
slightly only for pollution prevention studies. 14/ The policy
specifically exempt pollution prevention projects from the "sound
business practices" limitation which are in effect for the four
other categories of supplemental environmental projects./15

Federal negotiators who are considering the adopticn of
supplemental peollution prevention projects should refer
specifically to the i '
Environmental Proiects to make sure that the propesed pollution

prevention project meets all applicable criteria.

C. Tracking And Assessing Compliance Wish the Teras of She
Setslemnens

The Agency places a premium on compliance with the terms of
its settlements and several documents exist which cutline
procedures for enforcing final orders and decrees, which nay
range from modification of the crder to stifuilated penalties and

12/ The flve categories cover pollution preventlion, pollution
reducticn, environmental restoration, environmental auditing,

public awareness.

and

' i i n and example
13/ Pelicy. p- 1. The extended discussion of "nexus’” an
of supplemental projects which meet the "nexus™ requirement are

on pps. 5 - 8.
14/ Poligy, p. 9
15/ Policv. pps. 8 - 9
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moticns to enforce the order and contempt of Cgours. /16

A more difficult situation arises when the respondent --
despite his best "gcod faith efforts" -- fails to successfully
implement a pollution prevention activity WAlch is regquized 1o
correcs the viglation (e.g., is the injunctive relief).
&L&.aAsg.x*_Jus_.s5n9nQsn&_;n:s_ng_.gsngniinlg_:gz_iull

M ) 1 [ e - »

-1 . & o 1 ] aty 1 e lle wark
he wi.. ge required $¢ resurm $o ¢ompliance SAIOY radiee :
nears.

In order to make sure that the vieclatien is corrected (as
well as minimize any additicnal liabilities which may accrue Tt
the defendant/respondent) 13 4 Wil -
1 v o hi o
ey " o i - 1" - "
ips v 4
po e v : -
The settlement agreement also
should establish a systematic series of short term milestones so
that preliminary "warning signs" can be triggered promptly and

issues raised. 1If the Agency decides that the "innovative”

‘pollution prevention approach will not succeed, the "traditcional”

remedy must be implemented according to the set schedule. Under
" o

these circumstances, = u z
is 1 the defendant/respondent will

remedy is implemented opn schedule.

only have to pay an additional penalty equal to fhe economic
benefit of the further delay in compliance, offset by the actual
expenditures incurred as a result of the unsuccessful effortT To
comply through pollution prevention. If the actual expenditures
on pollution prevention equal or exceed the incremental economic
bpenefit of noncompliance using conventional controls, there would

be no additicnal penalty.
o. ! i Gy

Settlement conditions which involve more than one progran
or Region (e.g., a multi-media or multi-facility case) usually
require additicnal oversight, and the estimated amount of time
and resources required for effective oversight is one criteria
which the Agency will use to determine whetller to include the
project in the settlement agreement. The respondent should
shoulcder as much of the direct costs as feasible. (e.g., pay for

16/ The respondent’s failure to carry out a pollution prevention
activity which is a supplemental project shall be dealt with
through procedures outlined in GM-22 and the Supplemental
Environmental Projects Policy (e.g., reimposition of the full
civil penalty and/or the assessment of stipulated penalties
contained in the settlement once the Government determines that
the conditions have not been fulfilled).
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an indepen?en; auditor tc monitor t=he status of the praject and
submit periodic reporss, including a final one which evaluates
the success or failure of the project).

Each_Region should develop its own coordination procedures
for negotiating and overseeing a multi-media pollution prevention

condition whigh affec<s only that Regiop (i.e., applies only ta

the specific facility or other facilitles within the Regqion).

The extent ¢f cocrdinaticn/concurrence required for a
pollution preventicn settlement which lavolves more t=an cne
Regicn will vary according to the nature and ccmplexicy of =n
proposal. The negotiation team should at a minimum potifv and
coordinate with other affected Regions about pollution preventicn
conditions which would have an impact on facilities in those
Regions (e.g. an agreement for the respondent to conduct
environmental audits; or an agreement for solvent substitution at

other facilities not in violation).

However, the negotiation team would have to receive

) ; e
‘:ngzs9n;uz:3nssT9{_Al;_iﬁ12Q1ﬁd?RggAQn5_‘I_&ns_;zgngsgd_ngllgsign
activisies (e;q.,‘if it required major construction or process
changes). For this type of situation, the settlement team must
notify all affected Regions that it is considering the inclusion
of such conditions as part of a proposed settlement prior tco the
completion of the negotiations. These Regions will then have the
opportunity to comment on the substance and recommend changes to

the scope of the proposal. Each entity will have to concur with
: ; : it ’ a
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necessary oversight in order fox it to bDe included in the
settlement agreement, The Programs and Regions must also agree

on their respective tracking and oversight responsibilities
before lodging the consent order or decree. ’

The Headquarters compliance programs and the Office of
Enforcement will be available to help Regions coordinate this
concurrence process, and to help the parties reach a consensus on
oversight roles and responsibilities, where necessary.
Concurrence by the Headquarters program office and the Qffice of
Enforcement will be mandatory only where it is already required
by existing delegaticns or for supplemental projects as described
in the i ] policy.

v. Q:ggnizaéignaf Iisugi_
A. Copies of Settflepepks’ o "

The Regions should send copies of settlements.with pollution
prevention conditions Tto the respecti¥ve nagiohal compliance
officer (consent order) Or Assocliate Enforcement Counsel (cconsent
decree) for insertion to the Enforcement Docket Retrieval System

&
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(EDRS). In addition, the Regiocn should enter a brief descrigeyivw

summary of the settlement (1 2 pages) into the Pollution
rev i (PPIC, 1-800-424-9146)

enforcement settlement flle which is being established. This will
enable all the Programs and Regions to have "real time"
information about pollution prevention settlements which have
been executed, and wWill enable the Office of Enforcement and the
programs to conduct an overall assessment of the impact of
pellution preventicon conditions in Agency settlements as part of
the process of developing a fipnal settlement policy in FY 1993.

B. iia=3 i £ Polici

The media programs and Regions have begun to implement their
own pollution prevention strategies. Since they are still
gaining experience in identifying and applying source reduction
technologies to enforcement situations, and developing the
technology and resources to track and evaluate these conditions,
this interim policy adopts a phased approach that encourages,
but does not regquire, them to try to incorperate pollution
prevention conditions on a case-by-case basis where they enhance
the prospects for long-term compliance and pollution reduction.

Each national program manager may decide whether tc develop
its own specific pollution prevention guidance (consistent with
this interim guidance) or continue to use the general interim
guidance. Prcgram-specific guidance should discuss when to
include pollution prevention conditions in settlements, and
describe the categories of violations for which pollution
prevention "fixes" are most encouraged and the specific types of
source reducticn or recycling activities considered appropriate
for that program. The Natiocnal Program Manager may also adopt
additional reporting or concurrence requirements beyond those
described in this interim policy. The Programs can develop
specific policies on their own schedule, utilizing this general
interim policy until they do so.



INDUSTRIAL TOXICS PROJECT

17 TARGET CHEMICALS

1988 TRl Reporting Yoar
(in Pounds)

ve 7;::“ .';‘:;"8. “m:m Release | Relonse Dc.)o Well v Tou!}

Chemical Name powms) | imooome [racwsies] 10 Ak | 10 Water | Injaction | 1o Land |10 POTW | Trameter | trameter
BENZENE 11,630,000 " 956.800 " 453 | 20.117.955 46,560 636314 221,192 | 1,102,265 | 2072877 33,097,192
CADMIUM & COMPOUNDS 4180 5512°"%| 166 119,412 4,382 2,409 541,530 | 20,115 | 1360067 ] 2,048,815
CARBON TETRACHLORIDE 747,000 ° 111,000 ¢ 64 | 2683121 | 15667 | 98,054 14.759 5014 | 1.186.781| 5,002,396
CHLOROFORM 523,600 " 27,000 b 166 | 22.8074.156 1,089,285 36,002 66,483 | 1,226,573 | 1467914 | 26,862,413
CHRAOMIUM & COMPOUNDS 291,000 12 1912,700 €2 1,882 1,181,482 | 289,475 101,180 | 28,125,080 | 2,107,561 | 24060834 | 56,865612
CYANIDE & COMPOUNDS 417,600’ 26,800 o 355 1,881,210 | 193,456 | 7,460,999 106,209 [ 1,147,962 | 2915637 | 13,805,563
DICHLOROMETHANE 504,100 * 25,000 ° 1,525 |126,706,207 | 347,336 664,750 156,647 | 2,504,109 | 22,885,336 | 153,434,555
LEAD & COMPOUNDS 2,216,000 12 lazra800 *'? 1,217 2,587,700 | 237,014 2,755 | 27,484,165 | 202,732 [ 28,177,721 | 58,707,187
MERCURY & COMPOUNDS 1026 "% | 160%'7] 4 25620 | 1406 27 ware| 2136 | 215224 318200
METHYL ETHYL KETONE 482,000 ° 20,000 2,264 |[127.875.717 76,500 213,082 155,049 | 032,567 | 10,002,115 | 159,056,662
METHYL ISOBUTYL KETONE 205,300 " 20,000 ’ 933 | 30,522,807 | 762,108 121,650 31,812 { 1,508,530 | 10,760,598 | 43,708,605
NICKEL & COMPOUNDS 100,000 ©12 320,000 o2 1.253 530,864 | 209887 152,025 | 3.644.070 | 681,506 | 14,000,659 | 10,428,811
TETRACHLOROETHYLENE av7.700 ° 119,000 " 680 | 22277372 | 33,284 72,250 105,644 | 586,138 | 4.426,398 | 37,503,086
TOLUENE | 6.300,000 * 886,800 b 3,606 273,752,712 | 254,175 | 1431916 882,691 | 3,544,407 | 64,762,046 344,627,947
1,1,1-TRICHLOROETHANE 120,700 " 22,000 b 3,518 (170,420,900 | 84310 1,000 187,396 | 293,219 | 19,480,645 | 190,477,470
TRICHLOROETHYLENE 200,000 ® 13,000 b 868 | 40,071,464 13,550 390 20,940 78,758 | 6.221,064 | 55416,166
XYLENES 6,572,000 225,000 ' 3,187 [155,880,564 | 299375 122977 834,174 | 4,213,708 | 40,215,081 | 201,573,979

8. Synthetic Organic Chemicals. USITC, 1989, Publication #2219. 2. Metal content, except for gross wesght of Chromesm

b. Mannsville Chemicat Preduct Synopsis, Mannswvilic Chemwcal Products Corp 3. Hydrogen Cyanwic only.

© ¢. Muneral Commodty Summanes, U S Bureau ol Manes, January, 1989 4. Sodiwm Cyaruwde only, 1987 data
d. Chemucal Economcs Handbook, SHI inlemabonal 5. Inchudes secondary Mercuty releised liom Depl of L negy stocks
1. Producton lrom pomary & secondary rehning, no muning dala 6 Only ortho and para Xylene reposted
Produchon ant knpost dabs does not kil et compounds N ¢ Ouoly para Xylenu repomted \
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REGION I GUIDANCE ON SUPPLEMENTAL ENVIRONMENTAL PROJECTS

I. INTRODUCTTION

In keeping with national EPA priorities, Region I is committed to
increasing benefits to the environment, beyond those required by
law, through the enforcement actions that we take against
violators of envirconmental laws. Current Agency policy permits
the granting of credit for "supplemental environmental projects"”
("SEPs") against assessed penalties, and it specifically
encourages the incorporation of projects that result in pollution
prevention or pollution reduction into enforcement settlements.
In order to increase the number of supplemental environmental
projects resulting in pollution prevention undertaken in the
Region, the Region has developed the following guidance document.

This guidance1 is intended to supplement and summarize existing
Agency policy on the use of supplemental envircnmental projects
in Agency consent orders and decrees. In particular, it
addresses issues raised in two Qffice of Enforcement memoranda
signed by James M. Strock, "Policy on the Use of Supplemental
Environmental Projects in EPA Settlements," dated February 12,
1991 (the "Febk. 12, 1991 Policy"), and "Interim Policv on the
Inclusion of Pollution Prevention and Recycling Provisions in
Enforcement Settlements,'" dated February 25, 1991 (the "Feb. 25,
1991 Policy"). In the event a discrepancy between the Regional
and Headquarters directives arises, Headquarters guidance will

control.

The guidance highlights legal and technical issues that are
raised by the inclusion of SEPs as a condition of settlement in
enforcement actions. It is thereby intended to facilitate the
inclusion of such projects, particularly those that require
facilities to undertake pollution prevention measures, in our
settlements, while preserving effective deterrence and
accountability for compliance and environmentally beneficial

results.
Supplemental environmental projects included as conditions of

settlement in enforcement or other penalty actions are a means
for violators to mitigate the cash penalty paid to the United

'This document is intended solely for the guidance of
Government personnel. It is not intended, nor can it be relied
upon, to create any rights enforceable by any party in litigation
with the United States. The Agency reserves the right to act at
variance with and change this guidance at any time without public

notice.
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States for environmental violations.? The credit given is based
upon the amocunt to be spent by the violator on the project, in
addition to other factors discussed below.

IT. GENERAL REQUIREMENTS FOR SEPS

A, Public Benefit: The project must be beyond statutory
requirements, and the majority of the project’s benefit must
accrue to human health, safety and the environment, rather than
to the benefit of the violator. The project should not be
something the viclator could reascnably be expected to do solely
as a part of sound business practice. However, the Agency may
make an exception for projects incorporating pollution prevention
measures that could also reasconably be done solely for business

purposes.

B. Nexus: There must be an appropriate relation, or
"nexus," between the benefit produced by the SEP and the
violation that is the subject of the enforcement action.
According to Headquarters guidance, the nexus may either be
vertical (in which case Headgquarters approval is not required for
the SEP) or horizontal (in which case Headquarters approval is
required for the SEP), as described below.

1. Vertical Nexus

A "vertical" nexus exists when the SEP operates to reduce
pollutant lcadings of the same pollutant in the medium that
was the basis of the violation in the enforcement action.
(Feb. 12, 1991 Policy, p.6) In order to gqualify as an SEP,
the reduction made by the project must be beyond that
required by law. Such reductions may be made at the
facility responsible for the underlying violation, at a
facility upstream on the same river, or through the
alteration of a production process at a facility handling a
portion of the manufacturing process antecedent to that
which caused the violation, such that discharges of the
offending pollutant are reduced or eliminated.

2. Horizontal Nexus

A "horizontal" nexus exists when the SEP involves either (a)
relief for a different medium at a given facility or (b)
relief for the same medium at a different facility. In such
cases, the nexus requirement is only met if the SEP would

While such projects will not, in most instances, be
appropriate for use in Superfund cases, in those Superfund cases
involving the payment of a penalty, the possibility of including
an SEP as a condition of settlement should be considered.

-2 -



reduce the overall public health or environmental risk posed
by the facility responsible for the violation or reduces the
likelihood of future violations substantially similar to
those that were the basis of the enforcement action. (See

‘Feb. 12, 1991 Policy for examples of SEPs with "horizontal"

nexus, p.7) Headquarters approval is required for SEPs with
horizontal nexus to the violation.

C. Types_of Projects: Six categories of projects will be

considered as potential Supplemental Environmental Projects,
subject to meeting the additional criteria set forth in this
guidance. The following list generally sets out the categories
of acceptable projects in order of priority; however, such
priority is subject to the circumstances of the case or the
particular requirements of the program involved.

1. Polluticn Prevention

A project that substantially reduces or prevents generation
of pollutants through use reduction or closed-loop
processes. Innovative recycling is considered pollution
prevention 1if pollutants are kept out of the environment in
perpetuity. Reducing the use of toxic chemicals and
replacing solvents with less toxic cleaners are examples of
pollution prevention. See the definition of pollution
prevention in "EPA Definition of ‘Pollution Prevention,’"
memorandum issued by F. Henry Habicht II, dated May 28,

1992. (Attachment I)

2. Pollution Reduction

A project that brings the facility substantially past the
point at which it achieves compliance with existing
discharge limitations. Improved operation and maintenance,
more effective end-of-pipe technologies, scrubbers,
recycling of residuals at "the end of a pipe," alarm and
recovery systems for accidental releases, and accelerated
compliance projects are examples of pollution reduction.

3. Remediation Project

A project that not only repairs the damage done to the
environment as a result of the violation, but also goes
beyond the repair to enhance the environment. Credit may
not be granted for a project that is otherwise available to
EPA as injunctive relief under the relevant statute.

4. Environmental Audits

Auditing practices designed to correct the environmental
management practices that are leading to recurring or
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potential violations. Such an audit must be in addition to
audits undertaken as a good business practice or in order to
comply with state toxic use reduction laws.

5. Enforcement-related Environmental Public Awareness
Projecct
A project that may include publications, broadcasts or
seminars. The company must announce the connection of the

project to the enforcement action, and the project should be
related to the importance of, or disseminate technical
informaticn about, complying with environmental laws. Such
a project must go beyond merely training the employees of
the violating facility how to comply with environmental

laws.

6. Contingency Planning/Safetv/Emergency Response
Donations

Credit may be granted for donations of equipment or training
to local or state entities where such donation reduces the
risk of chemical releases to the community or promotes the
reduction of chemnical releases at facilities through
enhanced planning, training or acquisition of hazardous
materials response eguipment.

D. Timing of Project: The SEP must be undertaken in
connection with the settlement of the enforcement action. The
SEP may not be a condition of another settlement with EPA or
other regulator, nor may it be required by federal or other law
or regulation. The company may not have initiated, implemented
or completed the project prior to the filing of the complaint,
although it will nct ke fatal to the project if background
research or a pilot study was previously completed. A
significant expansion or enhancement of an existing project may
also qualify as an SEP if that expansion or enhancement would not
have been undertaken but for EPA’s enforcement action.

Where the project is implemented in order to meet statutorily
mandated deadlines for eliminating the use or production of
particular chemicals (e.g., the Montreal Protocol, which requires
the cessation of CFC production by 1995), a case-by-case analysis
should be made of the environmental value of early compllance

with such requirements.

E. Oversight: An enforceable SEP should not require an
inordinate amount of EPA oversight. In general, it is desirable
that an SEP require no more than one year to complete, unless
special circumstances such as the complexity or long-term nature
of the project or inability to pay on the part of the violator
dictate otherwise. Where a project requires more than six months
to implement, explicit arrangements as to how the project will be
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monitored should be developed by the case team.

_ F. Cash Penalty: <Credit for the SEP cannot be applied
against the economic benefit portion of the assessed penalty, and
an "appreciable" portion of the gravity-based penalty must be
collected in the settlement. 1In addition, the economic benefit
to the company of the proposed project cannot cancel the current

monetary impact of the penalty.

1. Ratio of Cost to Credit. 1In calculating the SEP
credit, the penalty may not be reduced by more than the after-tax
amount the violator spends on the project. 1In general, a minimum
2 to 1 reduction may be used as a rule of thumb: for every $2
spent on the SEP, EPA could grant at most $1 of credit against
the adjusted penalty. This rule of thumb relieves the case team
of the regquirement of calculating the actual after-tax cost of
the project.® The actual credit may often be at a ratio greater
than 2 to 1, for example, where $1 of credit is granted for every

$3 or $4 spent on the project.

A less than 2 to 1 reduction may be appropriate, however, where
(i) the violator is a municipality or non-profit organization
(there being no tax benefits to the project to take into account)
or (ii) the SEP solely benefits the community at large (e.g., as
with a donation of emergency response equipment to the Local
Emergency Planning Committee). In the latter case, the consent
agreement or decree must contain language expressly acknowledging
that such expenditures are not deductible by the vioclator for tax

purposes.

2. Percentage of Penalty. While the amount of credit
granted for an SEP is discretionary on the part of the case tean,
the Region recommends that, regardless of the amount of the
potential credit calculated on the basis of the 2 toc 1 rule of
thumb, the actual credit granted to the company be limited to 50%
off the adjusted penalty or settlement amount. In other words,
the SEP credit should not exceed 50% of the penalty amount
resulting after all adjustments have been made to account for
exculpatory evidence, "good faith" negotiation, litigation risk,

and the like.

A project that is of extraordinary value to public health or the
environment or the financial condition of the respondent may
justify a penalty reduction of more than 50%. Conversely, where
the SEP is of limited value to public health or the environment
(although it still qualifies as an acceptable SEP), a credit of

3To calculate the actual cost of the project, the Agency’s
BEN computer model may be used, with certain adjustments.
Contact Jonathan D. Libber, BEN/ABEL Coordinator (202/260-8777),
in the Office of Enforcement for guidance in this use of BEN.
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less than 50% should be granted. 1In any case, however, the
monetary penalty to be paid generally should not be reduced to
less than the amount of economic benefit realized by the violator
‘plus an "appreciable" portion of the gravity component included

in the settlement amount.

The SEP credit should reflect Regional priorities with respect to
the environmental benefits of the project, as well as the size of
the company, the amount of the penalty, and type and cost of the
project. It is anticipated, for example, that the maximum amount
of credit (for example, a reduction of 50% or more) will be
reserved for pollution prevention projects, and smaller
percentage credits will reflect the priority of SEPs set forth on
page 3. However, different EPA programs may have special
concerns that are addressed by particular types of projects, and
such concerns should be taken into account when evaluating the

SEP and calculating the SEP credit.

In summary:

A reduction of up to 50% of the amount which the vioclator
would have paid if the settlement did not include an SEP
(i.e., the adjusted penalty or settlement amount) may be
allowed, with the reduction calculated on a 2 to 1 ratio of
dollar expended on the SEP to dollar reduction (or on a 1 to
1 ratio in the case of not-for-profit entities or donations
benefiting only the community at large).

In those cases in which the SEP is of extraordinary value to
public health or the environment or in which the amount to
be expended in carrying out the SEP far exceeds any possible
credit, a reduction in excess of 50% may be allowed.

It should be noted that if the actual cost of the project exceeds
the estimates originally given to the Agency, the settlement
agreement will not be renegotiated.

G. Environmental Equitv: Region I is committed to
promoting and supporting equitable environmental protection
regardless of race, ethnicity, economic status, or community.
Environmental equity embraces the belief that no segment of the
population should bear a disproportionate share of the
consequences of environmental pollution. When a violator
proposes several possible SEPs, Region I will have a preference
for projects that are likely to reduce current or future risks of
pollution to those segments of the population bearing a
disproportionate share of the consequences of environmental

pollution.




ITT. THE SEP PROPOSAL

During the first settlement negotiation meeting with the
Respondent/Defendant, the case team may, if appropriate, furnish
a guideline outlining requirements for an SEP proposal
(Attachment II). The guideline sets forth the following
requirements for an SEP proposal:

A. Description of the Project

A detailed description of the project, including identification
of the affected process, media, waste stream or discharge, as
well as a technical description of the work to be performed. A
detailed description of how, by whom, and when the project will
be completed should also be included.

B. Conception of Project

Information pertaining to when the project was first conceived by
the company, as well as why the project was proposed. If
research was conducted or a pilot project undertaken prior to
EPA’s enforcement action, a descripticn of such research or pilot
project should be provided, including when the work was performed
and why the currently proposed project was not then implemented.

C. Itemized Costs

A projected budget for the project, including a detailed
breakdown of equipment and other capital costs, as well as labor
costs. (A proposal from a supplier or consultant should
eventually be obtained in order to confirm the estimated cost of
the project.) Consultants who will perform the work, if any,
should be identified, and any contemplated allocation of labor
costs between consultant and company employees should be

described.

D. Projected Savings to Company

An estimate and itemization of the savings to the company that
will result from the project. A calculation of the payback
period (i.e., the time that it will take for the company to
recoup the cost of the project through the savings that it
achieves as a result of the project) should be included.

E. ouantification of SEP’s Environmental Benefit

An estimation of the projected percentage and quantity of
reduction of the pollutant, expressed in pounds/year, or a
description of the benefit to the general public or the
environment. (For example, the elimination of 2,500 pounds of
1,1,1-trichloroethane for off-site disposal; the elimination of
1,500 pounds of emissions by replacing a solvent; or an expanded
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capacity for local emergency planning entities to respond to
hazardous materials emergencies through donations of needed

eguipment.) )

After the proposal is approved, EPA may require a more detailed
workplan to be submitted, including a scope of work and a
schedule of implementation. The workplan should include, if the
project will take more than six months to complete, milestone
events and interim reporting deadlines. This workplan will be

subject to EPA approval.

It should be pointed out to the violator that, unless a business
confidentiality claim is made pursuant to 40 C.F.R. § 2.203(b) at
the time of a submittal, the information submitted to EPA may ke
made available to the public without further notice to the

company .

IV. TECHNICAL CRITERIA FQR SEPs

A. Evaluation of SEP Potential

Where the violating facility is a potential candidate for an SEP
that involves pollution prevention, pollution reduction or
remediation, the following questions will help to stimulate ideas

for projects or assess the projects proposed:

1. Has the entire facility been evaluated to determine
all potential areas for SEPs?

2. What in the facility adversely affects human health
and the environment most?

- emissions to air, water, land, etc. (both inside and
outside the facility)

- transfers off-site to landfills, incinerators, etc.

3. What projects could eliminate some of the adverse
affects?

4. Will the proposed projects:

- eliminate a toxic/hazardous substance?

- reduce the use of a toxic/hazardous substance?

- transfer any chemicals to other media or produce any
detrimental cross-media effects?

5. Are these projects going to incorporate the latest,
technologically proven equipment and practices?



B. Examples of Pollution Prevention

The Region views product changes and process changes as among the
most desirable types of SEPs, insofar as they result in the
elimination or prevention of pollution at the source rather than
after damage has occurred. Such projects are often the most
cost-effective way of mitigating the effects of pollution and can
save companies large amounts in disposal costs and potential

liabilities.
1. Product cChanges

Product changes are changes made in the composition or use
of the intermediate or end products. These changes are

performed by the manufacturer with the purpose of reducing
waste frem manufacture (inputs), use, or ultimate disposal

of the products.
Examples of product changes are:

- Eliminating lead as a stabilizer in plastics.

~ Using recycled material.

- Using renewable natural resource materials.

- Using water-based inks instead of solvent-based ones.

- Producing goods and packaging reusable by the consumer.
- Manufacturing recyclable final products.

- Producing more durable products; increased product life.

2. Process Changes

Process changes are related to how the product is made.

They include input material changes, technology changes, and
improved operating practices. Such changes reduce worker
exposure to pollutants and reduce potential environmental
releases during the manufacturing process.

Examples of process changes are:
a. Input Material Changes

- Stopping use of heavy metal pigment.
- Using a less hazardous or less toxic solvent for cleaning.

- Purchasing raw materials that are free of trace quantities

of hazardous or toxic impurities.
Purchasing raw materials that are non-hazardous or non-

toxic.
b. Technology Changes

- Changing to mechanical stripping or cleaning devices to

avoid solvent use.
- Using more efficient motors.
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- Installing speed control on pump motors to reduce energy

consumption.
- Changing from traditional painting to a powder-coating

system.
- Installing in-process reuse or recycling systems.

c. Improved Operating Practices

- Training operators in more efficient operations.

- Covering solvent tanks when not in use.

- Segregating waste streams to avoid cross-contaminating
hazardous and non-hazardous materials.

- Improving control of operating conditions (e.g., flow
rate, temperature, pressure, residence time,
stoichiometry) .

- Improving maintenance scheduling, recordkeeping or
procedures to increase efficiency.

- Stopping leaks, drips, and spills.

- Using drip pans and splash guards.

- Building contingency systems to capture or recover
chemicals that are accidentally released.

v. APPROVALS AND IMPLEMENTATION

A. Approvals

After the case team determines that an SEP proposal meets the
guidance criteria, further approvals may be needed. If a project
will affect another media, consultation should be made with the
program associated with that media prior to acceptance.
Additionally, cross-regional approval may be necessary if the
project is proposed at a facility in another Region.

Where there is "horizontal" nexus between the violation and the
SEP, and/or if the case is judicial, approval by the Office of
Enforcement of the SEP must be obtained. Appended to this
guidance as Attachment V is a checklist for the points that must
be addressed in a request for OE approval of the SEP. Even
though OE’s review is theoretically limited to the adequacy of
the nexus, providing the other data in the checklist enables the
Agency to keep track of how the policy is being implemented in
all the Regions.

If Headquarters approval is not required for the SEP, the
executive summary or penalty justification memo for the consent
agreement should contain a detailed explanation of how there is
vertical nexus between the violation and the SEP.

If the project involves pollution prevention, it is recommended
that a pollution prevention contact in the affected media be
consulted prior to acceptance of the project. Consultation with
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the Region’s multi-media SEP advisory body, if any, may be
appropriate for complex or problematic projects.

B. Implementation

Appropriate implementation of the accepted project is assured by
including specific provisions in the settlement document. The
following is a list of possible requirements and/or conditions
which may be needed to implement the project through inclusion in

the settlement document.

C. Settlement Document Provisions

The case team should consider inclusion of the following types of
provisions in any consent agreement or consent decree which
incorporates an SEP into the settlement. (Examples of such
provisions, as well as other provisions relating to the SEP, are
set forth in Attachment III to this guidance.)

1. The SEP proposal or a workplan may be incorporated as an
attachment to the Consent Agreement, detailing the scope of
work and schedule for implementation, including milestone
events, interim reporting requirements and completion date.

2. If the use of the SEP’s substitute chemical must be
discontinued for some reason, the replacement chemical may
not be more toxic than the agreed-upon chemical.

3. Documentation of costs must be submitted to EPA.

4. Certifications:

a. The company must certify that the project is not
being implemented in response to any other enforcement
action and is not required by any other law, agreement
or contract. The respondent may not being receiving a
credit or grant from EPA or any other entity in
connection with the project. '

b. All submissions made in connection with the SEP and
completion of the project must be certified by a
corporate officer of the respondent.

5. EPA’s approval of the project does not represent an
endorsement of the equipment or technology chosen. EPA.w1ll
in its sole discretion determine if the goal of the project

has been achieved.

6. EPA may inspect the facility at any time to determine
compliance with the terms of the Consent Agreement.

-11-~-



7. The company shcould agree to implement or use the SEP for
a minimum length of time (e.g., one year), during which time
the facility is not to reinstitute use of the eliminated

chemical.

8. The case team should consider the appropriateness of
assessing stipulated penalties, or recovering some portion
or all of the original credit granted for the SEP, for the
failure to implement or complete the SEP in a timely manner
as required by the terms of the settlement document, or if
expenditures do not reach required levels.

9. The case team should consider the appropriateness of
assessing stipulated penalties, or recovering some portion
or all of the original credit granted for the SEP, for the
failure of the SEP to accomplish projected pollution
prevention or pollution reduction objectives.

10. Public statements made by the company about the SEP
must disclose that the project was undertaken in connection
with the settlement of an enforcement action brought for
violation of environmental law.

11. If a 1 to 1 reduction has been given to offset
equipment donation expenditures, a statement should be
included stating that the expenditures are not deductible

for federal tax purposes.

12. A force majeure provision with respect to delays
affecting implementation of the project should be included
only if the defendant insists on it, not as a matter of

course.

Note: A credit project should not be described as a "penalty" or
the settlement may be in violation of the Miscellaneous Receipts

Act, 31 U.S.C. 3302 (MRA).*

“The MRA requires that anyone "receiving money for the
government from any source deposit the money in the Treasury as
soon as practicable," and a broad interpretation of the Act
results in an application of its provisions to money both
constructively and actually received. If the SEP is termed a
"penalty," it could be argued that anything in the nature of a
penalty is a sum due the United States and therefore subject to
the MRA. However, EPA believes that the agency has sufficient
discretionary authority in assessing and mitigating penalties
under our statutes to permit the reduction of penalties to
reflect expenditures made by defendants for certain
environmentally beneficial purposes--provided there is an
appropriate nexus to the violation and provided a "significant™"

cash penalty is paid.
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VI. TRACKING AND MONTTORING

A. Tracking

Case attorneys are responsible for entering data about the SEP
into the Regicn‘’s Multi-media Enforcement Tickler System (METS).
Attached to this guidance as Attachment IV is the METS SEP Form,
which must be filled out for each completed enforcement action
and included in the concurrence package. The completed SEP Form
should also be sent via LAN to the ORC Pollution Prevention
Contact at the time the settlement is filed. A description of
the SEP Data Fields is also included in Attachment IV,
explicating the fields included in the SEP Form. In order to
maintain consistency in reporting the data, an ORC contractor
will be responsible for transferring the information from the SEP

Form to METS.

B. Monitoring

The case tean should allocate the responsibility for assuring
that all conditions of the consent agreement or consent decree
have been satisfied in a timely manner, including all conditions
of the SEP. Verification of the SEP should be incorporated into
programmatic tracking mechanisms and may be accomplished through
the respondent’s submission of appropriate documents or
certification of completion. However, it is recommended that
some percentage of SEPs, particularly these that are long-term,
involve significant capital costs, or are unusually complex or
unique, be verified through on-site inspection. Such inspections
may be undertaken by the initiating program or by other media
programs after reviewing data in METS, as outlined below.
Verification of the SEP for such cases should occur as scon as
feasible following completion of the SEP, but in no case longer

than 12 months after completion.

C. Follow-up Inspections :

The planning for inspections from all media should include review
of the SEP module of METS to ascertain if there is an SEP in
place at the facility. If there is, sufficient information
should be obtained from the SEP case team in order for the
inspecting team to determine, if possible, (a) the status of the
SEP and (b) whether the projected SEP benefit was in fact
achieved. The results of any such inspection, including
anecdotal evidence on the success of the project, should be
reported back to the original SEP case team and to the ORC

Pollution Prevention Coordinator.



ATTACHMENT II

Supplemental Environmental Projects (SEP)
Guidelines for Proposals

A supplemental environmental project (SEP) is a project that
produces environmental or public health and safety benefits
beyond those required by law, for which a credit may be granted
by EPA to offset partially the penalty imposed in the settlement
of an enforcement action. You should include in your SEP
proposal the following information:

1. Description of the Preciject

A detailed description of the project, including identification
of the affected process, media, waste stream or discharge, as
well as a technical description of the work to be performed.
Include detailed information describing how, by whom, and when

the project will be completed.

2. Conception of Project

Information pertaining to when the project was first conceived by
the company, as well as why the SEP was proposed. If research
was conducted or a pilot project undertaken prior to EPA’s
enforcement action, provide a description of such research or
pilot project and state when the work was performed and why the
currently proposed SEP was not then implemented.

3. Itemized Costs

A projected budget for the project, including a detailed
breakdown of equipment and other capital costs, as well as labor
costs. (A proposal from a supplier or consultant will eventually
be required in order to confirm the estimated cost of the
project.) Identify consultants who will perform the work, if
any, and include any allocation of labor costs between consultant

and company employees, if applicable.

4. Proiected Savings to Company

An estimate and itemization of the savings to the company that
will result from the project, if any. Include a calculation of
the payback period (i.e., the time that it will take for the
company to recoup the cost of the project through the savings
that it achieves as a result of the project). :

5. Quantification of Environmental Benefit

An estimation of projected percentage and quantity of reduction
of pollutant, expressed in pounds/year, resulting from the ,
project or a description of the benefit to the general public or
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the environment (e.g., expanded capacity for local bodies to do
hazardous materials emergency response by contributing to a Local
Emergency Planning Commission (LEPC); eliminating 2,500 pounds of
1,1,1l-trichloroethane for off-site disposal; or eliminating 1,500
pounds of emissions by replacing a solvent). State specifically
what procedures will be used to verify the amount of pollutants
reduced (e.g., stack test, sampling, monitoring data, etc.)

After EPA approves the proposal, EPA may require a more detailed
workplan to be submitted, including a scope of work and a
schedule of implementation. If the project will take more than 6
months to complete, the workplan should include milestone events
and interim reporting deadlines. This workplan will be subject

to EPA approval.

You may, if you so desire, assert a business confidentiality
claim covering part or all of the information submitted, in the
manner described by 40 C.F.R. § 2.203(b). You should read the
above-cited regulations carefully before asserting a business
confidentiality claim, since certain categories of information
are not properly the subject of such a claim. Information
covered by such a claim will be disclosed by EPA only to the
extent, and by the means of the procedures, set forth by 40
C.F.R. Part 2, Subpart B. If no such claim accompanies the
information when it is received by EPA, it may be made available
to the public by EPA without further notice to you.




ATTACHMENT III
EXAMPLES OF SETTLEMENT DOCUMENT PROVISIONS' FOR SEPS

[Description of the Project)

(1) Respondent shall undertake a supplemental environmental
project (the "Project"), which the parties agree is intended to
protect the environment and public health and which is beyond the
requirements of existing law. Within thirty (30) days of
receiving a copy of this Consent Agreement signed by the Regional
Administrator, Respondent shall make all the necessary
arrangements to install three alkaline-based aqueous agitation
wash systems at the facility in order to replace two freon
cleaning units and one methylene chloride cleaning unit at the
facility (the "Project"). The Project shall, by April 1, 1993,
eliminate the use of freon 113 and methylene chloride at the
facility, resulting in an annual reduction of 14,415 pounds of
freon 113 and 9,739 pounds of methylene chloride. The Project is
more specifically described in the scope of work (hereinafter,
the "Scope of Work"), attached hereto as Exhibit A and

incorpocrated herein by reference.

[Solution not more toxic])
(2) Respondent anticipates that the facility will use the

cleaning solution known as "Formula 815 GD", supplied by
Corporation, in the cleaning systems constituting the Project.

In no event, however, shall any substitute cleaner be used in
connection with ‘the Project which is more toxic or hazardous than
Formula 815 GD, as such characteristics are described on the
material safety data sheet (MSDS) for Formula 815 GD attached

heretc as Exhibit B.

[Cost of Project]
(3) The total expenditure for the Project shall be not less than

$000,000, in accordance with the specifications set forth in the
Scope of Work. Respondent agrees to provide Complainant with
documentation of the expenditures made in connection with the

Project by , 1993.

To the extent that the actual expenditures for the Project do not
total thousand dollars ($000,000), Respondent shall pay to
EPA, within 30 days of submission of the certification of
completion required by paragraph —_+ one dollar ($1) for every
dollars ($000) [the ratio of reduction in penalty] below
thousand dollars ($000,000) [the projected cost of the
Project] that Respondent actually expends for the Project, plus
interest at the rate of the United States Treasury tax and loan

'The provisions set forth in this attachment are examples
only. It should be noted that neither the language nor the dates
and timeframes used represent Agency or Regional policy.
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rate, in accordance with 4 C.F.R. § 102.13(c).

[Certification that Project is not- otherwise required]

(4) Respondent hereby certifies that, as of the date of this
Consent Agreement, Respondent is not otherwise required, by
virtue of any local, state or .federal statute, regulation, order,
consent decree, permit or other law or agreement, to develop or
implement the Project. Respondent further certifies that
Respondent has not received, and is not presently negotiating to
receive, a credit for the Project in any other enforcement action
or any grant from EPA or other entity to undertake the Project.

[EPA to judge achievement of goals]

(S) Whether Respondent has complied with the terms of this
Consent Agreement and Order through achievement of the
elimination of the use of as herein required shall be

the sole determination of EPA.

[Milestone requirements]
(6) Respondent shall submit a Project Report describing the
Project to EPA by , 1993. The Project Report shall contain

the following information:

(1) A detailed description cf the installed systems.

(ii) A description of system operation and performance,
including monitoring data and documentation of the

elimination of

(iii) A description of any operating problems
encountered and the solutions thereto.

(iv) Itemized system costs, documented by copies of
purchase orders and receipts or cancelled checks.

[EPA right to inspect; Respondent must use Project]

(7) Respondent agrees that EPA may inspect the facility at any
time in order to confirm that the Project is operating properly
and in conformity with the representations made herein.
Respondent agrees that it shall continuously use the alkaline
agitation wash systems installed as the Project for not less than
one year subsequent to installation, and Respondent shall not

reinstate the use of at any time.

[Document retention and certification]

(8) Respondent shall maintain legible copies of documentaticn of
the underlying research and data for any and all documents or
reports submitted to EPA pursuant to this Consent Agreement, and
Respondent shall provide the documentation of any such underlying
research and data to EPA within seven days of a request for such
information. In all documents or reports, including, without
limitation, the Project Report, submitted to EPA pursuant to this
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Consent Agreement, Respondent shall, by its officers, sign and
certify under penalty of law that the information contained in
such document or report is true, accurate, and not misleading by

signing the following statement:

I certify that the information contained in or
accompanying this document is true, accurate, and
complete.

As to theose identified portions of this document
for which I cannot personally verify their truth and
accuracy, I certify as the company official having
supervisory responsibility for the persons who, acting
under my direct instructions, made the verification,
that this information is true, accurate, and complete.

[EPA acceptance of Final Report]
(9) (a) Following receipt of the Project Report described in

paragraph _  above, EPA will either (i) accept the Project Report
or (ii) reject the Project Report and notify the Respondent, in
writing, of deficiencies in the Project Report and any additional
actions and/or information required to be taken or supplied by

Respondent.

(b) If Respondent objects to any EPA notification of
deficiency or disapproval given pursuant to this paragraph,
Respondent shall notify the EPA in writing of its objection
within ten (10) days of receipt of such nctification. EPA and
Respondent shall have an additional thirty (30) days from the
receipt by the EPA of the notification of objection to reach
agreement. If agreement cannot be reached on any such issue
within this thirty (30) day peried, EPA shall provide a written
statement of its decision to Respondent, which decision shall be
final and binding upon Respondent. Respcndent agrees to comply
with any reguirements imposed by EPA as a result of any such
deficiency or failure to comply with the terms of this Consent
Agreement and Order. In the event the Project is not installed
and operating as contemplated hereby, as determined by EPA, the
penalty proposed in the complaint shall be due and payable by
Respondent to EPA in accordance with paragraph __ hereof, minus
any amounts previously paid pursuant to paragraph ___ hereof.

[Failure to Complete Project]
(10) In the event that (1) Respondent fails to comply with any

of the terms or provisions of this Agreement relating to the
Project or, (ii) notwithstanding anything herein to the contrary,
Respondent cannot achieve compliance with the requirements of
this Consent Agreement and Order, for any reason whatsoever, by

, then Respondent shall become liable for the full
amount of the penalty proposed in the complaint, minus any
amounts previously paid pursuant to paragraph _ herecf. 1In such
event, Respondent shall immediately submit a cashier’s or
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certified check to the EPA, in the manner specified in said
paragraph ___.

[Alternatively, CAO may réquire additional penalty to
be paid pro rata according to the decrease in the
actual cost of Project. See item (3) above.]

[Public statements must acknowledge enforcement action]

(11) Respondent hereby agrees that any public or private
statement, oral or written, making reference tc the Project shall
include the following language, "This Project was undertaken in
connection with the settlement of an enforcement action taken by
the U.S. Environmental Protection Agency for violations of the
reporting requirements of Section 313 of the Emergency Planning

and Community Right-to-Know Act, 42 U.S.C. § 11023."

[No relief from compliance; no endorsement by EPA]

(12) This Consent Agreement and Order shall not relieve
Respondent of its cbligation to comply with all applicable
provisions of federal, state or local law, nor shall it be
construed to be a ruling on, or determinaticn of, any issue
related to any federal, state or local permit, nor shall it be
construed to constitute EPA approval of the equipment or
technology installed by Respondent in connection with the Project

under the terms of this Agreement.

[No tax deduction for 1 to 1 credit]
(13) Respondent hereby agrees that, in consideration of EPA’s

granting Respondent a credit against the assessed penalty for the
full amount of the foregoing expenditures, said expenditures
shall not be deductible for purposes of Federal taxes.

[Force Majeure--if insisted on by respondent]

(14) (a) If any event occurs which causes or may cause delays
in the achievement of compliance at Respondent’s facility as
required under this Agreement, Respondent shall notify
Complainant in writing within 10 days of the delay or
Respondent’s knowledge of the anticipated delay, whichever is
earlier. The notice shall describe in detail the anticipated
length of the delay, the precise cause or causes of the delay,
the measures taken and to be taken by Respondent to prevent or
minimize the delay, and the timetable by which those measures
will be implemented. The Respondent shall adopt all reasonable
measures to avoid or minimize any such delay. Failure by
Respondent to comply with the notice requirements of this
paragraph shall render this paragraph void and of no effect as to
the particular incident involved and constitute a waiver of the
Respondent’s right to request an extension of its obligation

under this Agreement based on such incident.

(b) If the parties agree that the delay or anticipated
delay in compliance with this Agreement has been or will be
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caused by circumstances entirely beyond the control of
Respondent, the time for performance hereunder may be extended
for a period no longer than the delay resultlng from such
circumstances. In such event, the parties shall stipulate to
such extension of time. In the event that the EPA and the
Respondent cannot agree that a delay in achieving compliance with
the requirements of this Consent Agreement and Order has been or
will be caused by circumstances beyond the control of the

. Respondent, the dispute shall be resolved in accordance with the

provisions of paragraph ___ of this Agreement.

(c) The burden of proving that any delay is caused by
circumstances entirely beyond the control of the Respondent shall
rest with the Respondent. Increased costs or expenses associated
with the 1mplementatlon of actions called for by this Agreement
shall not, in any event, be a basis for changes in this Agreement
or exten51ons of time under section (b) of this paragraph Delay

in achievement of one interim step shall not necessarlly juStlI.'y
or excuse delay in achievement of subsequent steps.



ATTACHMENT IV
SEP DATA FORM

***NOTE: Press insert kayv before encariﬁg data.
The highlightad data elements are mandatory.

I. FACILITY INFORMATION

FACILITY NAME:

ADDRESS:

(TNCLUDE CITY, STATE, AND ZIP)
ENGINEER: ATTORNEY:
DOCKET NO.: FINDS NO.
INDUSTRIAL DESCRIPTION:

SIC CODE: )
TYPE OF VIOLATION: (STATUTE AND
SECTION, PLUS BRIEF DESCRIPTION OF VIOLATION)

II. SEP INFORMATION

SEP TYPE: Enter number, select from the categories below.

1. Pollution Prevention

2. Pollution Reduction

3. Environmental Restoration
4. Environmental Auditing

5. Public Awareness Programs
6. Donation to LEPC/SERC

SEP DESCRIPTION:

ASSOCIATED MEDIA: (AIR, WATER, LAND)

ASSOCIATED STATUTE(S): : (TO WHICH
PROGRAMS DOES THE SEP APPLY - CAA, FIFRA, TSCA, SPCC, etc.)

MULTIMEDIA SEP (Y/N):

III. PENALTY INFORMATION

DATE OF CONSENT AGREEMENT/CONSENT DECREE: /[ [/

PROPOSED PENALTY AMOUNT: S
ADJUSTED PENALTY AMOUNT: $
FINAL PENALTY AMOUNT: $
PENALTY DUE DATE: / /




ATTACHMENT IV

IV. SEP COST/CREDIT INFORMATION

INITIAL SEP COST: S _ ANNUAL O&M COST: S
SEP CREDIT: S PERCENT REDUCTION:
ESTIMATED PAYBACK PERIOD: (YEARS)

V. ENVIRONMENTAL BENEFIT

POLLUTANT:
QUANTITY: UNIT: (TONS OR POUNDS/YEAR)
PERCENT REDUCTION:

MEDIUM: (AIR, WATER, LAND)

POLLUTANT:

QUANTITY: UNIT: (TONS OR POUNDS/YEAR)
PERCENT REDUCTION: _

MEDIUM: (AIR, WATER, LAND)

POLLUTANT:

QUANTITY: UNIT: (TONS OR POUNDS/YEAR)
PERCENT REDUCTION:

MEDIUM: (AIR, WATER, LAND)

COMMENTS :

VI. SEP MILESTONES

13. MILESTONE DESCRIPTION: Completion of Project/Final Report Due

TARGET DATE: [l /
REVISED TARGET DATE: / /

DATE MILESTONE ACHIEVED: / /

l14. MILESTONE DESCRIPTION:

TARGET DATE:
REVISED TARGET DATE: [/
DATE MILESTONE ACHIEVED: L/

15. MILESTONE DESCRIPTION:

TARGET DATE:
REVISED TARGET DATE: / /
DATE MILESTONE ACHIEVED: / /
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ATTACHMENT IV
SEP DATA FIELDS

Added METS Data Fields for SEPs

I. FACILITY INFORMATION

- Industrial Description (IND_DESC) - Description of the
industrial source category (e.g. metal plating, paper coating)

- standard Industrial Classification code (SICC) - Give SIC Ccde
for the facility, not a range of codes.

- Type of Violation - Include statute and section, as well as
brief description of violation.

IT. SEP INFORMATION

- Type of pollution prevention project (SEP_TYPE) - Based on the
national SEP policy, each pollution prevention project must fall
into one of the following categories:

pollution prevention
pollution reduction
envirconmental restoration
environmental auditing
public awareness programs
donation to LEPC/SERC

.

(o) & I~ PV I 3N Jy S

- SEP project description (SEP_DESC) - Briefly describe the
facility’s SEP project (i.e., changing industrial processes, or
substituting different fuels or materials).

- Associated media (ASS_MED) - Media affected by SEP (Air, Water,
Land) .

- Associated statute(s) (ASS_STAT) - Media program (FIFRA, CAA,
TSCA, SPCC, etc.) to which SEP applies.

- Multi-media SEP (Y/N) - Answer "yes" if SEP (a) affects cne or
more media or (b) affects a media that is different from that

which was the basis of the violation.’

IITI. PENALTY INFORMATION

- Proposed Penalty Amount - Original penalty proposed in an
administrative complaint.

- Adjusted Penalty Amount - The penalty resulting after all
adjustments, e.g., for non-viable claims, good faith compliance
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ATTACHMENT IV

and litigation risk, have been made.

- Final Penalty Amount- Cash portion of settlement penalty
amount.

- Penalty Due Date - Date on which final penalty payment must be
made.

IV. SEP COST/CREDIT INFORMATION

- Initial SEP cost (INIT_COST) - Quantify the initial capital
cost to facility in implementing the SEP project.

- Annual O&M cost (OM;COST) - On-going annual Operation &
Maintenance cost for SEP.

~- SEP credit (CREDIT) - Amount by which the gravity-based portion
of the penalty was reduced in consideration of the SEP.

- Percent reduction - Percentage by which the adjusted penalty
was reduced as result of credit granted for the SEP.

- Estimated pay-back period (PROJ_PB) - Estimated amount of time
it will take facility to recoup the cost of SEP through savings,

tax benefits, etc., in vyears.

V. ENVIRONMENTAL_ BENEFIT

- Media (MEDIA) - Is the environmental benefit of SEP to the air,

water, or land?
-~ Pollutant (PPLT)

- Quantity (QTY) - Quantity of reduction in emissions of
pollutant or in usage of toxic chemical.

- Unit (UNIT) - Tons or pounds

- Percent reduction (PCNT_RED) of pollutant(s) - Percentage by
which prior usage or emission of pollutant is reduced.

- Comments (COMMENT) - Brief description of the environmental
benefit. Include substitute chemical, if any.

VI. SEP MILESTONES

- Milestone description (DESCRIPT) - At least one milestone
should be the completion of the project. Also note any interim
reports that must be submitted.

- Target date (TARGET) - milestone target date

- Revised target date (REV_TARGET)

- Date milestone achieved (DTAC)



ATTACHMENT V

CHECKLIST FOR OE CONCURRENCE ON SEPS
WITH A HORIZONTAL NEXUS TO THE VIOLATION

Into which of the six following eligible categories does the
project fall?'

A. Pollution prevention

B. Pollution reduction

cC. Projects remediating adverse public health or
environmental consegquences

D. Environmental auditing projects

E. Enforcement-related environmental public awareness
projects

F. Contingency planning/safety/emergency response
donations

Does this project give the Respondent additional time to
correct a violation or to come into compliance with existing

requirements?
How is the nexus requirement met?

If any inter-Regional concurrence is necessary, has it been
obtained? (Applies only to projects offering relief at
different facilities.)

Was the project first proposed to EPA after the issuance of
the complaint?

Will a substantial monetary penalty be collected?

Is the credit ratio you are offering more favorable to the
Respondent than 2 to 1 for the proposed project (i.e., 1 to

1)?

Do Respondent’s compliance history and resources indicate
that it will successfully complete the SEP?

lSee pp. 2-4 of the Feb. 12, 1991 memo, "Policy on the Use

of Supplemental Enforcement Projects in EPA Settlements", for
descriptions of these categories.
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GUIDANCE AND OTHER DOCUMENTS RE: SEPs
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Habicht II, Deputy Administrator)
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Attachment I

Interim EPA Pclicy on the Inclusion of Pollution
Prevention Provisions in Enforcement Settlements
(James M. Strock, Assistant Administrator, Office of

Enforcement)

Policy on the Use of Supplemental Environmental
Projects in EPA Settlements (James M. Strock, AA, OE)

Adherence to CWA Penalty Policy and Special
Documentation Requirements for Mitigation Projects
(FJames Elder, Dir. Water Enforcement & Permits & Fred
Stiehl, AE Counsel for Water)

Draft Guidelines for Evaluating Administrative Penalty
Mitigation Projects (Edward Reich AAA, OE)

Guidance on Certification of Compliance with
Enforcement Agreements (Thomas L. Adams, AA, OE)

GM-51: Guidance on Calculating After Tax Net Present
Value of Alternative Payments (Thomas L. Adams, AA, OE)

GM-22: Agencywide Framework for Civil Penalties



