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EMAIL REGARDING U S EPA REGION IV COMMENTS ON DRAFT RECORD OF DECISION
FOR SITE 1 INCINERATOR LANDFILL WITH ATTACHMENTS MCRD PARRIS ISLAND SC

4/25/2006
U S EPA REGION IV



From: Koroma-Llamas.Lila@epamail.epa.gov
To: Sanford, Art F CIV EFDSOUTH; Don Hargrove (E-mail); Mac McRae (E-mail); Mark Sladic (E-mail); Jerry

Stamps (E-mail); Timothy J (E-mail)
Cc: Beverly, Stephen A CIV EFDSOUTH; Buxbaum.David@epamail.epa.gov; Stephen Hightower
Subject: Parris Island OU1 draft ROD revision
Date: Tuesday, April 25, 2006 7:23:26 PM
Attachments: MCRD OU 1 ROD Final Comments.doc

LUC RODRDchecklistfinalSept7.doc
LUC Principles Procedures v8.0.doc

Importance: High

Hi folks,

      Attached you will see a cover letter and set of comments which
went in the mail officially today.  These comments are intended to
assist the Navy in moving forward with revising and finalizing the OU1
ROD.
      UNFORTUNATELY, I had previously been led to believe that all
comments had been addressed, RTCs processed, the ROD revised, and put on
the shelf waiting for whatever minor changes were necessitated by
resolution of the Post-ROD Authority dispute and finalization of the
FFA.  However, after speaking with a few folks, it became apparent that
rather numerous comments EPA had issued back in June of 2002 had never
been responded to or incorporated.  As a result, it was decided that it
might be helpful to the Navy for EPA to update those comments, making
them more appropriate for current day status quo, rather than the Navy
trying to respond to them as is.  Additional comments were added to meet
the requirements for explaining the delay in the ROD, changing
LUCAP/LUCIP language, as well as conforming better with the EPA ROD
Guidance.
      The impact of addressing all of these issues in one set of
comments has resulted in many more comments than I had envisioned or
desired.  However, David Buxbaum and I have spent numerous hours
attempting to provide as much direct language substitution as can
reasonably be expected.  Where exact language changes were too
voluminous/extensive/complex to include in the comments themselves, we
have included references to either Guidance, EPA/Navy Principles, and/or
EPA's LUC Checklist.   (See all attached or website provided.)  The
Guidance has fairly specific instructions and many language examples
from which you may borrow.  You may also find it simple to borrow
language from the old LUCIP as well (Appendix A in the May 2002 Draft
ROD).
      Please feel free to contact me with any questions or concerns you
may have with these comments as you revise the OU1 ROD.  My cover letter
requests that the comments be addressed, changes made to the ROD, and
the revised ROD be submitted within 30 days, or no later than June 6,
2006 in accordance with the currently approved SMP schedule.  Please let
me know if there is anything I can do to help the Navy and the Team meet
this deadline.

Thanks,
Lila

(See attached file: MCRD OU 1 ROD Final Comments.doc)
(See attached file: LUC RODRDchecklistfinalSept7.doc)
(See attached file: LUC Principles  Procedures v8.0.doc)

EPA ROD Guidance: http://www.epa.gov/superfund/resources/remedy/rods/
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REGION 4


61 Forsyth Street, SW



Atlanta, Georgia  30303

April 25th, 2006


CERTIFIED MAIL


RETURN RECEIPT REQUESTED

4WD-FFB


Brigadier General Richard T. Tryon


Commanding General


Marine Corps Recruit Depot


P.O. Box 5028


Parris Island, SC 29905-9001


SUBJ:
Draft Record of Decision (ROD) May 2002 for Site 1/SWMU 1 Incinerator Landfill and SWMU 41 Former Incinerator, Marine Corps Recruit Depot, Parris Island, South Carolina (OU1)

Dear General Tryon:


The U.S. Environmental Protection Agency Region 4 (EPA) received this draft OU1 Record of Decision (ROD) in 2002, and provided comments to the Navy (EPA Letter dated June 12, 2002).  Shortly thereafter, the EPA and the Department of Defense (DOD) entered into a dispute regarding Post-ROD Authority.  Around that same time EPA, the Navy, and the South Carolina Department of Health and Environmental Control (DHEC) were also negotiating a Federal Facilities Agreement (FFA).  Due to these two issues there was a delay in further processing the draft OU1 ROD.  EPA does not have a record of having received any Response To Comments (RTC) nor a revised ROD since that time.  The dispute has since been settled and the FFA finalized.  All parties are now ready to resume processing this draft OU1 ROD.

The attached comments are offered to assist the Navy in moving forward with finalization of the draft OU1 ROD.  The comments are intended to accomplish the following:


1) Provide new comments directing the Navy to include language explaining the delay in processing this ROD.


2) Revise the June 12, 2002 comments previously submitted to modify comments regarding Land Use Controls (LUCs) to be worded more appropriately given the resolution of the Post-ROD Authority Dispute and to add comments requesting changes to the draft ROD necessitated by the resolution of the dispute.  These include but are not limited to: eliminating references to and dependency upon the Land Use Control Assurance Plan (LUCAP) and Land Use Control Implementation Plans (LUCIPS); providing language which addresses LUCs, based upon the EPA/Navy LUC Principles and Procedures, as well as EPA’s LUC Checklists.  (For example see Specific Comment # 56.)

3) Revise the June 12, 2002 comments previously submitted to include those comments which are still relevant and exclude those which are not.


4) Provide additional comments to better align the ROD with EPA’s ROD Guidance.


Please revise the May 2002 draft ROD for OU1 in accordance with the attached comments and submit a revised ROD within 30 days or no later than June 6, 2006, as prescribed by the currently approved Site Management Plan (SMP) schedule.  As the draft ROD is being revised, please feel free to contact me regarding any questions you may have about these comments.  I may be reached at 404-562-9969.




Sincerely,



Lila Llamas 


Senior Remedial Project Manager



Federal Facilities Branch


Waste Management Division 

cc:
Stephen A. Beverly, USMCRD



Tim Harrington, USMCRD


Art Sanford, NAVFAC


Jerry Stamps, SCDHEC

Don Hargrove, SCDHEC

Stephen Hightower, SCDHEC


David Buxbaum, EPA Region 4

EPA Comments on the


Draft ROD Site 1/SWMU 1 and SWMU 41


MCRD Parris Island, SC


April 2006


General Comments:


1. The draft ROD generally follows the EPA guidance; however, certain required Sections (e.g., Current and Potential Future Land and Resource Uses, Selected Remedy and Statutory Determinations) are not well presented, and other included Sections are not required in RODs (Section 2.6 Nature and Extent of Contamination).  Future RODs at the MCRD Parris Island should closely adhere to EPA’s “Guide to Preparing Superfund Proposed Plans, Record of Decision, and Other Remedy Selection Decision Documents” (OSWER 9200.1-23P July 1999) [hereinafter ROD Guide] to expedite review and minimize the extent of comments. Use of suggested language in the ROD Guide Highlight Text Boxes is advised. Many of the Specific Comments below are based upon the EPA ROD Guide that is derived in part from the requirements in the NCP at 40 CFR Part 300 and CERCLA.


2. In the future, consider ways to streamline RODs and reduce the amount of redundant language that can be found in previous documentation such as RI/FS Reports.  This deletion of unnecessary detail is especially applicable to Sections 1.3 and 2.5 of this ROD. This is a relatively straight-forward response action and most of the work has been completed to date; so a lengthy document is not needed, if you choose to reduce it.


3. A summary paragraph should be included in the ecological risk assessment portions of the report that describes the process used to go from the initial description of COPCs (as presented in Table 2-8) to those for which Cleanup Levels were developed (Table 2-9 and a new Table for groundwater.  See next comment).  Once this process has been discussed, a final list of COCs for the site should be presented.  Also, additional text should be included to clarify how Cleanup Levels were selected for ecological COCs.  The scientific basis and risk management decisions that drove the selection of those values should be summarized and presented in this ROD.


4. In addition, a final groundwater COC table is needed, similar to the sediment/soil table presented as Table 2-9.  Tables 2-6 and 2-8 only present the COPC list for multiple media.  As the project moves into Long Term Monitoring, Table 2-9 will be used to determine which contaminants are monitored in sediment and to establish acceptable contaminant levels.  Likewise, a groundwater COC table is needed to address monitoring for groundwater contaminants and to establish acceptable contaminant levels (surface water ambient water quality criteria?, SW ESVs?, GW MCLs?). (Also see Specific Comment # 19 and 55.)


5. Many of the Specific Comments related to Land Use Controls are based upon the Department of Navy and EPA “Principles and Procedures For Specifying, Monitoring, and Enforcement of Land Use Controls and Other Post-ROD Actions” (October 2003) [hereinafter LUC Principles] and the EPA Headquarters Federal Facility Restoration and Reuse Organization Checklist
 [hereinafter Checklist].


Specific Comments:

1. Page iii, Table of Contents.  Delete Appendix A from the Table of Contents since the LUC Remedial Design (RD) will be submitted in lieu of the LUCIP.  Renumber Appendices and change all references appropriately as necessary, via a search in the electronic file.  (See Specific Comments # 18, 30, 32 and 56.  Portions of specific language from The LUCIP will be needed in the ROD and LUC RD.)  


2. Page v, List of Acronyms.  Delete the terms “LUCAP” and “LUCIP” from the list as well as throughout the document.


3. Page 1-1, Section 1.1, Second Paragraph.  The Superfund site identification number for MCRD Parris Island is 04NY03488.  


4. Page 1-1, Section 1.2.  Section Title should read “Statement of Basis and Purpose”.


5. Page 1-1, Section 1.2.  Change the first sentence to read “This decision document presents the selected remedy….” Change the second sentence to read as follows: “The remedial action was selected by the Navy and EPA in accordance with…..” Change the last sentence to read as follows: “The State of South Carolina concurs with the selected remedy for Site 1 and SWMU 41.”

6. Page 1-1, Section 1.2. 3rd Sentence.  Add the word ‘file’ after Record. Delete the phrase “on file” and replace with the word ‘located’.


7. Page 1-1, Section1.2. Add the following as the last paragraph: “After the Proposed Plan was published and public comments received, negotiation between U.S. EPA and the Navy on post remedial action activities, in particular Land Use Controls, delayed the agencies' ability to finalize the Record of Decision (ROD).  The agencies agreed, however, on the active component of the remedy and implemented the remedy as proposed.  Therefore, although some language in the ROD may be in the present tense, many of the required actions have, in fact, been implemented."

8. Page1-1, Section 1.3, new first paragraph.  See ROD Guide p.6-3 and insert language from the Highlight 6-3.  Consider accomplishing this by moving language from Section 2.8 of the ROD into Section 1.3 as follows: “The response action selected in this ROD is necessary to protect the public health or welfare and the environment from actual or threatened releases of pollutants or contaminants from this site that may present an imminent and substantial endangerment to public health or welfare.”


9. Page1-1, Section 1.3. Consider either deleting or relocating the entire remaining text to another Section, perhaps split between Section 2.6, Nature and Extent of Contamination, and Section 2.7 Summary of Site Risks, if at all. 


10. Page 1-2, Section 1.3, 1st Paragraph, Next to last sentence.  If this language remains in the ROD anywhere, please clarify that EPA considers carcinogenic risks lower than 1 in 1,000,000 to meet free-release criteria, and that risks within the risk range (1.0E-06 to 1.0E-04) may be managed.  


11. Page 1-2, Section 1.3, 2nd and 3rd Paragraphs.  If this language remains in the ROD anywhere, please add a reference to Table 2-7 and the Table in Section 2.7.2 which show the actual risk values.


12. Page 1-3, Section 1.3, 2nd Paragraph.  Regardless of the final destination of this language, somewhere in the ROD the list of chemicals of concern needs to be stated in the text and the receptors that have had risk shown also need to be listed in the text.  This would most appropriately be in the Decision Summary.


13. Page 1-3, Section 1.4.  Add an introductory paragraph that briefly summarizes the major components of the remedial action as well as describes how it addresses source materials. Refer to ROD Guide pp. 6-3 and 6-4.  The following language, modeled after language from the Proposed Plan, is suggested:  


“Approximately 46 sites at MCRD Parris Island are being investigated under the Installation restoration (IR) Program. This Record of Decision addresses Site 1 and SWMU 41; the remaining 44 sites will be addressed separately.  


Based upon the risk assessments undertaken during the study of Site 1 and SWMU 41, the soils of Site 1 and SWMU 41 and sediment and surface water of Site 1 currently pose risk to human health and the environment (see Table 2-7 and the Table in Section 2.7.2).  As a result, a remedial action has been selected for Site 1 and SWMU 41 to reduce these risks. Waste and sediment containing chemicals in excess of cleanup goals for pesticides, PAHs, and inorganics will be excavated from the outside perimeter of the landfill and consolidated on site. A landfill cap will be constructed at Site 1 that will reduce human and ecological contact with waste and contaminated soil and sediment. Waste and contaminated soil and sediment will no longer be in direct contact with surface water, resulting in a reduced transport of contaminants to surface water.”


14. Page 1-3, Section 1.4., 1st Bullet.  Need to specify that maintenance of the cap system is also part of the action and what type activities will be conducted. (e.g. mowing grass, removing trees, etc.) and how long the maintenance will be performed (e.g., 30 years). Alternatively, state commitment of Navy to provide the details of the maintenance activities in the Long Term Monitoring Plan or similar document by stating, “During the Remedial Design/Remedial Action process, a Long Term Monitoring Plan for groundwater, sediment, and O&M (cap maintenance, etc.) will be developed and submitted for review and approval” either here or in the bullet with Long Term Monitoring.


15. Page 1-4, Section 1.4, 1st Paragraph, 2nd Bullet.  Change (common( to (native(

16. Page 1-4, Section 1.4, 1st Paragraph, 3rd Bullet.  After (then( insert the following text (the vegetation and sediment will be…(.


17. Page 1-4, Section 1.4., 4th Bullet.  Separate Land Use Controls and Long Term Monitoring into two separate bullets.  Then for each, specify the documents to be submitted for review and approval (e.g., O&M Plan, LTM Plan, LUC RD) that will provide the details of these activities, and the frequency at which each will be reported upon.


18. Page 1-4, Section1.4, 4th Bullet.  In the bullet which becomes LUCs, summarize the specific LUCs that are part of the remedy (e.g. fence or signs, base no-dig restrictions procedures, deed restrictions if parcel transferred, etc.), where they will be necessary.  Add a brief paragraph following the bullet to read as follows: “LUCs will be implemented and maintained by the Navy until the concentration of hazardous substances in the soil and groundwater are at such levels to allow for unrestricted use and unlimited exposure.  Within 90 days of the ROD approval, a LUC remedial design, as part of the RDWP (a primary document under the FFA), that provides the details for implementation, maintenance, monitoring (including periodic inspections), enforcement and reporting on of LUCs will be prepared and submitted by the Navy to EPA and SC DHEC for review and approval.” [This is intended to summarize requirements from  LUC Principles and Checklist #5, 6, 7, and 9] (See Specific Comment #1, 30, 32 and 56).  

19. Page 1-4, Section 1.4, 4th Bullet.  In the bullet which becomes Long Term Monitoring, it is imperative that this bullet link to the existing Table 2-9 which is used to determine which contaminants are monitored in sediment and to establish acceptable contaminant Cleanup Levels.  Likewise, the bullet needs to link to a groundwater COC table which addresses monitoring for groundwater contaminants and establishes acceptable contaminant levels (surface water ambient water quality criteria?, SW ESVs?, GW MCLs?) for groundwater contaminants which will be monitored.  Refer to General Comment #4 above.


20. Page 1-4, Section 1.4, 1st Paragraph, after last Bullet.  Additional text should be added to summarize the expected outcome of implementing the action in terms of timeframes and resource recovery.  This would include that remedial goals would be achieved within one year, that 1.8 acres of wetlands would be created or restored, and that robust provisions will be in place to ensure long-term protectiveness.


21. Page 1-4 and 1-5, First Three Full Paragraphs.  Delete portions of the text about MOA and LUCAP. Details on the LUCs will be provided in a new subsection of Section 2.10, to be rewritten as suggested in additional Specific Comments below.


22. Page 1-5, Section 1.5. Revise the last sentence to read as follows:


“The remedy will result in hazardous substances, pollutants, or contaminants on-site above levels that allow for unlimited use and unlimited exposure; therefore, in accordance with Section 121© of CERCLA and NCP§300.430(f)(5)(iii)(c), a statutory review will be conducted within 5 years of initiation of remedial action, and every 5 years thereafter, to ensure that the remedy continues to be protective of human health and the environment.”


23. Page 1-6, Section 1.7. Delete Title text and replace with “AUTHORIZING SIGNATURES”.  Add a signature block for EPA since we also approve the remedy with the Navy [Refer to LUC Principles and 40 CFR 300.430(f)(4)(iii)(A)].

24.   Page 2-2, Section 2.2. Add Subsections 2.2.1 Site History and 2.2.2 Enforcement Activities. Relocate the Site 1 and SWMU 41 text into the new 2.2.1 and consider a brief introductory paragraph that generally describes the MCRD Parris Island history. Delete from paragraphs 2 and 3 the statements “No regulatory actions have been undertaken at Site 1” and “No regulatory actions have been undertaken at SWMU 41.”  Include in this section bullet numbers 4 thru 7. Add a brief introductory paragraph to new Section 2.2.2 and include bullet numbers 1 and 3.  Add to the list in bullet form and briefly describe any RCRA permit applications.  Also add to the list, including but not limited to (correct the dates if necessary): 


· Hazard Ranking System (HRS II) scoring was completed in May of 1992, yielding a score of 71.59.  The installation was rescored by EPA in August 1994 yielding a score of 50.00.Ha


· MCRD Parris Island was proposed for inclusion on the National Priorities List on July 23, 1994 and was listed on December 16, 1994.


· The appropriate Federal Register Notice appeared on January 17, 1995.


· A Federal Facilities Agreement was signed in January 2005, and made effective on March 31st, 2006. 


25. Page 2-3, Section 2.3. Add the following sentence, if accurate, to the first paragraph: “The Depot has performed public participation activities in accordance with CERCLA and to the extent practicable the NCP throughout the CERCLA site clean-up process.” 


26. Page 2-3, Section 2.3. Describe whether there have been any Technical Review Committee or Restoration Advisory Board meetings where an overview of the proposed action was presented. Also, describe if any fact sheets, newsletters or other print/electronic media was distributed or made available to the local community.


27. Page 2-4, Section 2.4. Indicate whether there have been any known previous actions, other than those specified as part of this selected remedy (e.g., Site 1/SMWU 41 maintenance actions, other waste consolidation or removal, etc.) taken at the site to mitigate risks and how these actions are consistent with the selected remedy.  Clearly state how the remedial action for this OU fits within the overall MCRD site cleanup strategy. To further clarify the overall site strategy, add the following sentences, if accurate, to the first paragraph:  “Contaminated areas are being assessed, organized into OUs, and addressed in relative risk order, starting with those sites with generally higher risk, followed by those of generally lower risk.  EPA has designated Site 1 and SWMU 41 as Operable Unit 1 for purposes of tracking within CERCLIS.”  Also add a paragraph that describes how this CERCLA action satisfies any SCDHEC RCRA requirements for corrective action consistent with the FFA Section VI. RCRA/CERCLA Integration. [Refer to ROD Guide 6-8 and 6-9.]


28. Page 2-4, Section 2.4, 3rd Paragraph.  The phrase “slightly impacted or affected by site contaminants” does not accurately describe residual contaminant levels in surface or ground water. Delete this phrase in this Section (and throughout the document for that matter) and instead use language that reflects whether the residual contamination is acceptable or not, [i.e, the concentrations of contaminants in (surface/ground water or soils) are below risk-based or ARAR derived concentrations]. Alternatively rewrite sentence to reflect why groundwater is unusable (e.g., due to high salinity) and delete the phrase “and other groundwater contact pathways are minor”.  


29. Page 2-7, Section 2.5.3, 1st Paragraph, 3rd Sentence.  As stated in subsequent portions of the ROD, the high salinity of shallow groundwater at Site1 is also a major contributor to the determination that groundwater is non-potable.  Revise the text to reflect this.


30. Page 2-6, Section 2.5.3.  In the existing Section 2.5.3, be sure to include text which documents risk exposure assumptions.  Then create a Separate Section in the Decision Summary entitled Current and Potential Future Land and Resource Uses as opposed to combining with Section 2.5.3. This new Section (which includes the second paragraph of 2.5.3) should describe the “reasonably anticipated land uses”, as well as any known prohibited uses. For example, where “unrestricted industrial” use is anticipated, list the prohibited uses such as on-site day-care centers, recreation areas, etc. [Refer to ROD Guide p 6-12 for tips on writing this Section] You may find it useful to take language from the selected remedy description and/or the LUCIP, regarding LUCs (e.g. restricted industrial use (restrict human contact with waste material, no unauthorized soil disturbance activities, no construction except as permitted by MCRDPI, EPA, SCDHEC), no residential use nor daycare facilities, no drinking gw, no unpermitted wells, no gw extraction…).  [See Checklist #2] (Also see Specific Comment # 1, 18, 32 and 56)

31. Page 2-9, Section 2.6. Delete this Section in its entirety since not expected in the ROD and move pertinent information, if any, into other Sections (e.g. references to Tables 2-1 through 2-5, and or remove those tables as well, renumber Table and update references.) 


32. Page 2-10, Section 2-7. Somewhere in this Section, please describe the risks necessitating the application of LUCs. [See Checklist #3] (Also see Specific Comments # 1, 18, 30, and 56.)

33. Page 2-11, Section 2.7.1, 4th Paragraph, 2nd Sentence.  please clarify that EPA considers carcinogenic risks lower than 1 in 1,000,000 to meet free-release criteria, and that risks within the risk range (1.0E-06 to 1.0E-04) may be managed.  


34. Page 2-12, Section 2.7.1, 6th Paragraph, 2nd Sentence.  A statement must be added to the text after this sentence, such as: ( Similarly, since waste materials were not sampled, the defined risks may under-represent actual site risks.(

35. Page 2-14, Section 2.7.2, 2nd Paragraph.  The text needs to state that risks are also present to terrestrial and aquatic plants, soil invertebrates, and benthic receptors, as represented in the table.


36. Page 2-14, Section 2.7.2, unnumbered table.  This table should be revised to include which contaminants produced the elevated HQs.  The contaminants present in this table should correspond with the list of final COCs.  In addition, in the first cell in the Hazard Quotients column two different values for the HQ for surface water are presented.  Revise the table.


37. Page 2-15, Section 2.8.  See comment regarding Page1-1 Section 1.3, first paragraph. 


38. Page 2-15 Section 2.8.1 2nd Bullet. Consider changing the first word in the second RAO to “Reduce’ as opposed to ‘Eliminate’ since that is not likely to occur with just a cap on the source material. It will be easier to achieve reductions than demonstrate elimination of migration.


39. Page 2-15 Section 2.8.1 5th Bullet. Delete this RAO since the requirement to comply with ARARs is threshold statutory requirement for all CERCLA response actions. ARAR compliance is not an objective that the team can establish but must be considered in evaluating alternatives and ultimately met for the selected remedy. [See Comment regarding Section 2.11]


40. Page 2-15 Section 2.8.1 Last Paragraph.  This entire paragraph needs to be rewritten to reflect that media-specific “remediation goals” (i.e., cleanup or remediation levels) as required by 40 CFR 300.435(f)(5)(iii)(A) and described in 40 CFR 300.430(e)(2)(i) were established and will be measured through periodic monitoring.  The remediation goals are usually ARAR based or risk-based concentrations for the COCs that will be met at a specified “point(s)-of-compliance”. For example, the edge of the groundwater plume, at the boundary of the landfill, throughout the water column, at discharge point, or at designated sampling sites within a stream. Search and replace the term RGO throughout the document (including any tables, e.g. Table 9) since it is not properly defined or used.


41. Page 2-15 Section 2.8.1 Last Paragraph.  Discussion should be added to clarify how the ecological Cleanup Levels were selected (include gw levels if appropriate).  It is unclear why the results of the food chain models are discussed in this ROD when all the ecological Cleanup Levels are either EPA Region 4 ecological screening values (ESV) or background values. 


42. Page 2-16, Section 2.8.2, 3rd Paragraph, 2nd Bullet.  The second (of( should be changed to (for.(

43. Page 2-16 Section2.8.2. Alternative 2A last Bullet.  Separate implementation of LUCs from the long-term monitoring of groundwater, 5-Year review of the site, and O&M of the cap system since these are all distinct aspects of the remedy, except the 5-year Review. Such reviews are required to be performed by the Navy pursuant to CERCLA and the NCP for response actions that leave residual contamination above levels that allow for unrestricted use and unlimited exposure and therefore should not be part of the remedy. Also, the O&M of the cap should be included in the fourth bullet for installation of the cap system. In other words, the action is “Installation and maintenance of low-permeability cap system...” [See Specific Comments regarding Section 1.4 above]


44. Page 2-19 Section 2.8.3. Delete this Section and relocate the paragraph to the new Subsection 2.11 “Compliance with ARARs” and provide references to ARARs Tables in the “Compliance with ARARs” section on p. 2-21 or in the Selected Remedy Section.  (See Specific Comment #59).


45. Page 2-24 Section 2.10 Selected Remedy.  This Section must be rewritten to closely follow the EPA guidance especially in having four distinct Sections; 1) Summary of the Rationale for the Selected Remedy, 2) Description of the Selected Remedy, 3) Summary of Estimated Remedy Costs, and 4) Expected Outcomes of the Selected Remedy. [Refer to ROD Guide pp.6-40 thru 6-48.


46. Page 2-20, Section 2.8.4, Overall Protection.., 2nd Paragraph, Third Sentence.  After (human health(, insert (and the environment(.  After (preventing(, delete (human(.


47. Page 2-21, Section 2.8.4, Compliance with ARARs, 4th Paragraph.  Add text which details the differences between how the coastal wetlands would be restored under the different alternatives.  Similar to the more detailed description in Paragraph 2 of the same subsection.


48. Page 2-24, Section 2.10, 1st Paragraph.  Text should be added to highlight why Modified Alternative 2a was selected.  This should include the balance achieved among the various criteria and any trade-offs made (e.g., no unrestricted use, no treatment, etc.).


49. Page 2-24, Section 2.10, 2nd Paragraph, 3rd  Sentence.  Clarify that a portion of the sediment excavated under the selected remedy is also for the protection of human health (as indicated in the remedy description on page 2-17).


50. Page 2-25 Section 2.10.  Add language to the first paragraph per ROD Guidance p. 6-40 thru 6-41 that describes the components of the response action to be taken. See earlier Comment #17 on breaking-out LUCs from Long-Term Monitoring and Maintenance of the Cap. 


51. Page 2-25, Section 2.10, 2nd Paragraph, 2nd Sentence.  Change (over( to (above(.


52. Page 2-25, Section 2.10, 4th Paragraph, 1st Sentence.  Change (common( to (native(.


53. Page 2-25, Section 2.10, 4th Paragraph, 2nd Sentence.  After (then( insert the following text (the vegetation and sediment will be(.


54. Page 2-25, Section 2.10, 5th Paragraph.  Separate Land Use Controls and Long Term Monitoring into two separate paragraphs.  Then for each, specify the documents to be submitted for review and approval (e.g., O&M Plan, LTM Plan, LUC RD) that will provide the details of these activities, and the frequency at which each will be reported upon. 


55. Page 2-25, Section 2.10, 5th Paragraph.  It is imperative that the resulting paragraph addressing Long Term Monitoring link to the existing table for sediment Cleanup Levels for long term monitoring and be linked to a new table for groundwater contaminants which will be monitored.  Refer to General Comment 4.


56. Page. 2-25 Section 2.10 Land Use Controls Bullet.  Delete all existing text related to LUCs due to its reliance upon the LUCIP and replace with language that addresses the following requirements from the LUC Principles/Procedures and the Checklist. [Refer to LUC Principles Page 3, General Procedures #2, Bullet #1; and Checklist #1, 2, 5, 6, 7, and 9]  (Also see Specific Comment #1,18, 30, and 32).


· Principles - General Procedures sub-bullet 2; Checklist #2: Document risk exposure assumptions and reasonably anticipated land uses, as well as any known prohibited uses which might not be obvious based on the reasonably anticipated land uses.  (For example, where “unrestricted industrial” use is anticipated, list prohibited uses such as on-site company day-care centers, recreation areas, etc.  Also see examples in Navy Principles Page 7)  (See Specific Comment #30 for details.) 


· Principles - General Procedures sub-bullet 1; Checklist #3: Describe the risk(s) necessitating the LUCs. (See Specific Comment #32 for details.)

· Principles - General Procedures sub-bullet 4; Checklist #4:  Provide clear and concise LUC Performance Objectives. Examples: Prohibit residential use of the Site 1; Ensure no construction on, excavation of, or breaching of the landfill cap system; and Prevent access or use of the groundwater; etc.

· Principles - General Procedures sub-bullet 6; Checklist #1:  Must include a map/figure in the ROD showing the boundaries of the LUCs as well as a description of the area/property covered by the LUC. Revise Fig. 2-8 on p.2-59 to delete the term LUCIP and consider identifying the LUCs.


· Principles - General Procedures sub-bullet 3; Checklist #5:  Describe each of the LUCs being relied upon in this remedy (e.g. fence and/or signs, base no-dig restrictions procedures, deed restrictions if parcel transferred. etc.) and where they will be necessary (reference the map in the previous bullet.)


· Principles - General Procedures sub-bullet 3; Checklist #5:  Generally describe the logic for each LUC and any related deed restrictions/notifications.


· Principles - General Procedures sub-bullet 7:  Provide the expected duration of the LUCs, (e.g. signs/fence to be maintained as part of the long-term maintenance of the landfill cap for 30 years, groundwater use restrictions expected to remain until the concentration of hazardous substances have been reduced to levels that allow for unlimited exposure and unrestricted use).


· Principles – Main Bullet #2 and 3; Checklist #6:  Include the following language:  “LUCs will be implemented and maintained by the Navy until the concentration of hazardous substances in the soil and groundwater are at such levels to allow for unrestricted use and unlimited exposure.” 


· Principles - General Procedures sub-bullet 5; Checklist #7:  Include the following language:  “The Navy is responsible for implementing, maintaining, reporting on, and enforcing the LUCs.”


· Principles - General Procedures sub-bullet 8; Checklist #9:  Include the following language: “A LUC Remedial Design (LUC RD), as an Addendum to the RAWP (a primary document under the FFA), that provides the details for LUC implementation and maintenance actions, including periodic inspections, monitoring, reporting on, and enforcement of LUCs, will be prepared and submitted by the Navy within 90 days of the ROD approval, to EPA and SCDHEC for review and approval. Once the final LUC RD is approved by the EPA, it shall supercede any Land Use Control Implementation Plan already developed for these sites, as well as the LUC Memorandum of Agreement (also termed Land Use Control Assurance Plan) executed between the Navy, U.S. EPA and State of South Carolina and dated _________." (Please insert LUCAP date.)

· Currently, it is believed that Checklist #8 is not applicable.  If this is not the case, please include the necessary information.

57. Page 2-26, Section 2.10, last Paragraph.  Additional text should be added to summarize the expected outcome of implementing the action in terms of timeframes and resource recovery.  This would include that remedial goals would be achieved within one year, that 1.8 acres of wetlands would be created or restored, and that robust provisions will be in place to ensure long-term protectiveness.


58.  Page 2-26 Section 2.11. This Section needs to rewritten to clearly identify the two threshold requirements for a CERCLA response action (See 40 CFR Part 300.430(f)(1)(i)(A)) and how the selected remedy meets them. Accordingly, add subsections for “Protection of Human Health and the Environment” and “Compliance with ARARs”. Also, add subsections for “Cost-Effectiveness”, “Utilization of Permanent Solutions and Alternative Treatment Technologies”, “Preference for Treatment as a Principal Element”, and “Five Year Review Requirements”. [Refer to ROD Guide p 6-48 6-56 and accompanying Highlights 6-36 and 6-37]


59. Page 2-27 Section 2.12. Refer to ROD Guide pp.6-53 and 6-57 as well as Highlight 6-38. Delete the “U.S. EPA Region 4” from the second sentence since we have selected the remedy along with the Navy.  Include the following text or some variation thereof as the first sentence of the first paragraph:  “CERCLA Section 117(b) requires an explanation of significant change from the selected remedy presented in the Proposed Plan that was published for public comment.  Although, in this ROD there are no significant changes to the selected remedy included in the Proposed Plan.” 


60. Page 2-40, Table 2-7, Adult Resident, 1st and 3rd Rows, Last Column.  The existence of elevated hazard indices is indicated for two chemicals, but the chemical names were omitted.  Please revise accordingly.


61. Page 2-43, Table 2-9.  A more accurate rationale should be included for not developing a sediment RGO for arsenic.  Currently the table incorrectly states that the maximum concentration (18.8 mg/kg) is below the RGO.  However, the maximum arsenic concentration exceeds both the site background value and the Region 4 ESV.


62. Page 2-48, Table 2-11, Action-Specific ARARs, 1st Row, 3rd Column.  Based on the description and cost estimate for the selected remedy, well abandonment and well installation are both activities that will be performed.  For this reason, it seems R.61-71 should be considered applicable rather than potentially applicable.


63. Page 2-49, Table 2-11, Action-Specific ARARs, 8th Row, 3rd Column.  Based on the description for the selected remedy, land disturbance activities requiring stormwater management will be performed.  For this reason, it seems R.72-300 and R.72-405 should be considered applicable rather than potentially applicable.


64. Pages 2-44 thru 2-49 Tables 2-10 and 2-11. The ARARs Tables should be combined into one table since only need to identify State requirements that are more stringent [emphasis added] than the federal ones. Consider adding the SC regulatory or statutory citation along with the federal Act or regulation. Many of the Table entries need to be deleted such as the EPA guidance documents and the benchmark values. The Table should only list the federal and South Carolina requirements that are either “applicable” or “relevant and appropriate”, as well as any specific TBC that provides a contaminant specific concentration such as Health Advisories for the COCs at this site. The ARAR evaluation process that should have been conducted during the RI/FS would eliminate many of the entries on these tables and the ROD should only contain the site-specific ARARs for this remedial action. Compliance with ARARs is required by CERCLA and great care should be taken in identifying the actual ARARs that EPA and/or the State could enforce if violations occur. Suggest that the document drafter read closely EPA’s “Compliance with Other Laws Manual” [Interim Final OSWER Directive 9234.1-01, August 8, 1988], as well as the “Compendium of CERCLA ARARs Fact Sheets and Directives” jointly published by EPA and the Department of Energy [EPA Publication 9347.3-15, October 1991] NOTE: The EPA Attorney, David Buxbaum is willing to discuss ARAR development with the document drafter and assist in the proper selection of ARARs for this remedy.

65. Appendix A LUCIP. Delete in its entirety. (See Specific Comment #1, 18, 30, 32 and 56 above.  Relocate specific language from Appendix A into Section 1.4 and 2.10 as appropriate.)
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September 2004

SAMPLE FEDERAL FACILITY LAND USE CONTROL ROD CHECKLIST WITH 
SUGGESTED LANGUAGE1	1While the checklist applies to land use controls, ROD reviews indicated a slight problem 
with the Declaration language which often states who selected the remedy.  Where that language 
is included, please ensure that the military service and EPA select the remedy.

 	(Navy/Army, DLA RODs, #s 1-9 below and RD/RAWP, #s 10-19 below /Air Force RODs, #s 1-19 below)



Where appropriate, Regions should consider including concepts and provisions in RODs, etc.,  
similar to the samples provided below in order to ensure protective remedies:



_____1.  Map/Figure showing boundaries of the land use controls



_____2.  Document risk exposure assumptions and reasonably anticipated land uses, as well as 
any known prohibited uses which might not be obvious based on the reasonably anticipated land 
uses.  (For example, where “unrestricted industrial” use is anticipated, list prohibited uses such as 
on-site company day-care centers, recreation areas, etc.)



______3.  Describe the risks necessitating the LUCs.



_______4.  State the LUC performance objectives.  We have had comments on these because 
several of the objectives have not been clear.  The following are some examples of what we have 
been looking for:  



		1. Prevent access or use of the groundwater until cleanup levels are met.

2. Maintain the integrity of any current or future remedial or 
monitoring system such as monitoring wells, impermeable reactive 
barriers.

3. Maintain the 12 inch vegetative soil layer to limit ecological 
contact.

4. Prohibit the development and use of property for residential 
housing, elementary and secondary schools, child care facilities 
and playgrounds.  



 ______5.  Generally describe the LUC, the logic for its selection and any related deed 
restrictions/notifications



_______6.  Duration language: “Land Use Controls will be maintained until the concentration of 
hazardous substances in the soil and groundwater are at such levels to allow for unrestricted use 
and exposure." 



________7.  Include language that the [military service] is responsible for implementing, 
maintaining, reporting on, and enforcing the land use controls.  This may be modified to include 
another party should the site-specific circumstances warrant it.

________8.  Where someone else will or the military service plans that someone else will 
ultimately be implementing, maintaining, reporting on, and enforcing land use controls, the 
following language should be included:



“Although the [military service] may later transfer [has transferred] these procedural 
responsibilities to another party  by contract, property transfer agreement, or through other 
means, the [military service] shall retain ultimate responsibility for remedy integrity.”



_________9. [ONLY INCLUDE IN NON-AF RODS]  Refer to the remedial design (RD) or 
remedial action work plan (RAWP) for the implementation actions.  Because this is a new idea 
(i.e., including the LUC implementation actions in either or both of these two primary 
documents), to ensure that the requirement is clear and enforceable, we developed the following 
language where it makes sense:



 	“A LUC Remedial Design will be prepared as the land use component of the Remedial 
Design. Within 90 days of ROD signature, the [military service] shall prepare and submit 
to EPA for review and approval a LUC remedial design that shall contain implementation 
and maintenance actions, including periodic inspections.” Another option is to refer to the 
enforceable schedule in the IAG for the RD or RAWP.”

_________________________________________________________________

NAVY/ARMY/DLA RD or RAWP CHECKLIST AND AF ROD CHECKLIST 
CONTINUED



__________10.  Commitment by military service to address any situation that may interfere with 
the effectiveness of LUC:

		 

“Any activity that is inconsistent with the IC objectives or use restrictions, or any other action 
that may interfere with the effectiveness of the ICs will be addressed by the [military service] as 
soon as practicable, but in no case will the process be initiated later than___ days [10 days 
suggested] after the [military service] becomes aware of the breach.”

	

__________11.  Commitment by military service to notify EPA of and address any situation that 
may interfere with the effectiveness of LUC: 



“The [military service] will notify EPA and [the state] as soon a practicable but no longer than 
ten days after discovery of any activity that is inconsistent with the IC objectives or use 
restrictions, or any other action that may interfere with the effectiveness of the ICs  The [military 
service] will notify EPA and [the state] regarding how the [military service] has addressed or will 
address the breach within 10 days of sending EPA and [the state] notification of the breach.” 





________12. Notification to EPA and the state regarding land use changes:



[For closing base]:[We are seeing in military service RODs language requiring the property transferee to notify EPA and the state prior to notifying the military service about possible land 
use changes.  We have switched that around so that the military service reviews the proposal 
first.  This should save EPA some resources.]



“Prior to seeking approval from the EPA and [the state] the recipient of the property must notify 
and obtain approval from the [military service] of any proposals for a land use change at a site 
inconsistent with the use restrictions and assumptions described in this ROD Amendment.”



[For active base]:



“The [military service] shall notify EPA and state ____ days [45 days suggested] in advance of 
any proposed land use changes that are inconsistent with land use control objectives or the 
selected remedy.”



________13.  Notification regarding transfers and federal-to-federal transfers:



“The [military service] will provide notice to EPA and [the state] at least six (6) months prior to 
any transfer or sale of [OUs at issue] so that EPA and [the state] can be involved in discussions 
to ensure that appropriate provisions are included in the transfer terms or conveyance documents 
to maintain effective ICs.  If it is not possible for the facility to notify EPA and [the state] at least 
six months prior to any transfer or sale, then the facility will notify EPA and [the state] as soon as 
possible but no later than 60 days prior to the transfer or sale of any property subject to ICs. In 
addition to the land transfer notice and discussion provisions above, the [military service] further 
agrees to provide EPA and [the state] with similar notice, within the same time frames, as to 
federal-to-federal transfer of property. The [military service] shall provide a copy of executed 
deed or transfer assembly to EPA and [the state].”



_________14.  Concurrence language:  “The [military service] shall not modify or terminate 
Land Use Controls, implementation actions, or modify land use without approval by EPA and the 
[state]. The [military service] shall seek prior concurrence before any anticipated action that may 
disrupt the effectiveness of the LUCs or any action that may alter or negate the need for LUCs.” 



__________15.  Monitoring and reporting language:  



 “Monitoring of the environmental use restrictions and controls will be conducted annually [or 
more or less frequently as may be determined to be necessary based upon site activities or 
conditions] by the [military service].   The monitoring results will be included in a separate report 
or as a section of another environmental report, if appropriate, and provided to the USEPA and 
the [the state]. The annual monitoring reports will be used in preparation of the Five Year 
Review to evaluate the effectiveness of the remedy.

	

The annual monitoring report, submitted to the regulatory agencies by the [military service], will 
evaluate the status of the ICs and how any IC deficiencies or inconsistent uses have been 
addressed. The annual evaluation will address whether the use restrictions and controls referenced above were communicated in the deed(s), whether the owners and state and local 
agencies were notified of the use restrictions and controls affecting the property, and whether use 
of the property has conformed with such restrictions and controls.”



___________16.  A comprehensive list of LUCs.  If the description of the LUCs in #5 above is 
comprehensive, it could substitute for #16's listing of LUCs.



_________17.  For active facilities, a description of the internal procedures for implementing the 
LUCs (e.g., orders, instructions, Base Master Plan) and a commitment by the [military service] to 
notify EPA in advance of any changes to the internal procedures that would affect the LUCs.

	

Generally,  #s 18 and 19 apply at a BRAC installation, but they may have application elsewhere.



_________18.  Other property transfer language:



a.  “Deed Restrictions: “Each transfer of fee title from the United States will include a CERCLA 
120(h)(3) covenant which will have a description of the residual contamination on the property 
and the environmental use restrictions, expressly prohibiting activities inconsistent with the 
performance measure goals and objectives.



The environmental restrictions are included in a section of the CERCLA 120(h)(3) covenant that 
the United States is required to include in the deed for any property that has had hazardous 
substances stored for one year or more, known to have been released or disposed of on the 
property.  Each deed will also contain a reservation of access to the property for the [military 
service], USEPA, and [the State], and their respective officials, agents, employees, contractors, 
and subcontractors for purposes consistent with the [military service] Installation Restoration 
Program (“IRP”) or the Federal Facility Agreement (“FFA”).  The deed will contain appropriate 
provisions to ensure that the restrictions continue to run with the land and are enforceable by the 
[military service].”



b.  “Lease Restrictions: “ During the time between the adoption of this ROD and deeding of the 
property, equivalent restrictions are being implemented by lease terms, which are no less 
restrictive than the use restrictions and controls described above, in this ROD.  These lease terms 
shall remain in place until the property is transferred by deed, at which time they will be 
superceded by the institutional controls described in this ROD.”

									

c.  “Notice: “Concurrent with the transfer of fee title from the [military service] to transferee, 
information regarding the environmental use restrictions and controls will be communicated in 
writing to the property owners and to appropriate state and local agencies to ensure such agencies 
can factor such conditions into their oversight and decision-making activities regarding the 
property.” 



______ 19.  Ensure that the document adequately describes pre-transfer LUCs, not just post-transfer LUCs.									









17 Mar 2003 v8.0 – pre-final


PRINCIPLES AND PROCEDURES FOR SPECIFYING, MONITORING AND ENFORCEMENT OF LAND USE CONTROLS AND OTHER POST-ROD ACTIONS


PREAMBLE



Since the DoD/EPA Model Interagency Agreement (IAG)/Federal Facility Agreement (FFA) was developed in 1988, EPA and DoD have gained considerable knowledge and understanding about post-ROD activities, especially land use controls (LUCs).  Thinking, policies, regulations and procedures concerning LUCs have evolved considerably since DoD and EPA developed the 1988 FFA model language.  New statutes and regulations related to LUCs are being considered in many states.  Accordingly, EPA and the Department of Navy (DoN) believe that a set of Principles will assist Navy field commands and EPA Regions to better implement our respective CERCLA responsibilities.  The Principles described below do not replace or substitute for any existing CERCLA statutory or regulatory requirement.  Rather they provide a mutually agreeable framework to provide a more efficient process to implement LUCs at National Priority List installations.  



These Principles will guide the EPA and DoN personnel involved in these decisions.  They are written in full knowledge that state regulatory and trustee organizations have independent responsibilities and authorities.  EPA and the Navy recognize the importance of the state role in helping to ensure a cleanup is protective of human health and the environment.  EPA and the Navy will jointly develop a communications plan to ensure we include the states in this important issue.


PRINCIPLES


· At sites where remedial action is determined necessary to protect human health and the environment, the actions must be documented in accordance with CERCLA and its implementing regulation, the National Oil and Hazardous Substances Pollution Contingency Plan (NCP).


· At sites where contaminants are left in place, Land Use Controls (LUCs) are used to ensure that the contaminants do not pose an unacceptable risk to human health or the environment.  LUCs consist of engineering controls and/or institutional controls.


· EPA and the Department of Navy (DoN) desire to ensure that LUCs are specified, implemented, monitored, reported on, and enforced in an efficient, cost-effective manner that ensures long-term protectiveness


· EPA acknowledges DoN’s role and responsibilities as the Federal Lead Agent for response actions.  This role includes selecting remedies with EPA at NPL sites and funding response actions.  


· DoN acknowledges EPA’s role and responsibilities for regulatory oversight and enforcement, particularly at National Priority List (NPL) sites.  This role includes ultimate ability to select the remedy at NPL sites if EPA disagrees with DoN’s proposed remedy and dispute resolution fails.   


· Federal Facilities Agreements (FFAs) are CERCLA 120 agreements used by DoD and EPA to describe in detail the roles and relationships among DoD, EPA and often the state. They form the foundation for these relationships regarding DoD’s response actions at NPL sites.  FFAs also contain installation specific details and procedures for planning, budgeting, and dispute resolution.  DoN and EPA desire FFAs to be as standardized as possible and relatively static (i.e., the FFA should not need to be changed for a given installation).  


· Primary Documents developed under the FFA are relatively dynamic and document important plans and actions.  In that sense, they are action-oriented.  For example, a Site Management Plan is revised yearly via collaboration among DoN and EPA remedial project managers and is an important tool for planning response actions and demonstrating commitment to the public.  Likewise, a LUC Remedial Design (RD) or Remedial Action Work Plan (RAWP) describes actions that will ensure viability of both long-term engineered and institutional control remedies. 


· Records of Decision should document the remedy selection process and remedy decision in accordance with CERCLA and the NCP, as well as applicable guidance, regulations, standards, criteria, and policy.  With regard to LUCs, the ROD should describe the LUC objectives, explain why and for what purpose the LUCs are necessary, where they will be necessary, and the entities responsible for implementing, monitoring, reporting on and enforcing the LUCs.  The ROD will refer to the RD or RAWP for implementation actions.


· Given the above, EPA and DoN agree that the most efficient framework for specifying, implementing, monitoring, reporting on and enforcing LUCs is: 


· A standard FFA for NPL sites.


· A clear, concise ROD with LUC objectives.


· RD or RAWP with LUC implementation actions.


· Note: These documents are described more fully below.  


· EPA and DoN will move expeditiously to finalize all outstanding FFAs using a standard FFA template as a guide to minimize the development/writing process.

· Note: A “standard FFA” means the Agreement presently being used between EPA and DoN using the DoD-EPA model language, plus site-specific statements of fact, plus the additional primary and secondary documents shown in Attachment 1.  


· EPA and DoN will initiate a task force with appropriate headquarters and field representatives from EPA and the military services. The task force will examine ways to reduce document size, review time and revisions.  The task force will seek ways to recommend changes to guidance and policy that will help reduce document size or streamline the process.  The task force may also include other stakeholders. 


GENERAL PROCEDURES


1.  Federal Facility Agreement 


· LUC implementation and operation/maintenance actions will be included in the RD or RAWP which are already primary documents deliverable under standard FFAs.  In addition, a Remedial Action Completion Report (RACR) will be provided as a primary document for new FFAs.  For existing FFAs without a RACR, the RACR will be provided as an attachment to the RD or RAWP with the same enforceability as a primary document.  For existing FFAs without a Five-year review, the Five-year review will be submitted to EPA as a secondary document and is subject to dispute resolution under the FFA.  

Note: Model FFA language will need to be supplemented to reflect these Principles and Procedures.  Attachment 1 contains necessary modifications to FFA language.   


2. Record of Decision 


· It is EPA’s and DoN’s intent that Records of Decision (RODs) continue to be consistent with CERCLA and the National Contingency Plan.  Relative to land use controls and institutional controls, the ROD shall:


· Describe the risk(s) necessitating the remedy including LUCs;


· Document risk exposure assumptions and reasonably anticipated land uses;


· Generally describe the LUC, the logic for its selection and any related deed restrictions/notifications;


· State the LUC performance objectives.  (See attachment 2 for examples of LUC performance objectives);


· List the parties responsible for implementing, monitoring, reporting on, and enforcement of the LUC;


· Provide a description of the area/property covered by the LUC (should include a map);


· Provide the expected duration of the LUCs; and


· Refer to the RD or RAWP for LUC implementation actions, since these details may need to be adjusted periodically based on site conditions and other factors.  (See attachment 2 for examples of LUC implementation actions).


· RODs at transferring properties will need to be crafted based on the responsibilities of the new owner and state-specific laws and regulations regarding LUCs. At transferring properties, compliance with the LUC performance objectives may involve actions by the subsequent owners in accordance with deed restrictions, however, ultimate responsibility for assuring that the objectives are met remains with DoN as the party responsible under CERCLA for the remedy. DoN and regulators will consult to determine appropriate enforcement actions should there be a failure of a LUC objective at a transferred property.


3. LUC Remedial Design (RD) or Remedial Action Work Plan (RAWP)


· The RD or RAWP will be provided as a primary document in accordance with the FFA.


· The RD or RAWP will describe short and long-term implementation actions and responsibilities for the actions in order to ensure long-term viability of the remedy which may include both LUCs (e.g., institutional controls) and an engineered portion (e.g., landfill caps, treatment systems) of the remedy.  The term “implementation actions” includes all actions to implement, operate, maintain, and enforce the remedy.  Depending on the LUC and site conditions, these actions can include:


·  Conducting CERCLA 5-year remedy reviews for the engineered remedies and/or LUCs.


· Conducting periodic monitoring or visual inspections of LUCs; frequency to be determined by site specific conditions.


· Reporting inspection results.


· Notifying regulators prior to any changes in the risk, remedy or land use including any LUC failures with proposed corrective action.


· Including a map of the site where LUCs are to be implemented. 


· For active bases,


· Developing internal DoN policies and procedures with respect to LUC monitoring, reporting, and enforcement in order to institutionalize LUC management and to ensure base personnel are aware of restrictions and precautions that should be taken; Consulting with EPA at least 14 days prior to making any changes to these policies and procedures to ensure that any changes maintain a remedy that is protective of human health and the environment.


· Developing a comprehensive list of LUCs with associated boundaries and expected durations.


· Notifying regulators of planned property conveyance, including federal-to-federal transfers. “Property conveyance” includes conveying leaseholds, easements and other partial interests in real property. 


· Obtaining regulator concurrence before modifying or terminating land use control objectives or implementation actions. 

· For closing bases/excess property:


· Notifying regulators of planned property conveyance, including federal-to-federal transfers.


· Consulting with EPA on the appropriate wording for land use restrictions and providing a copy of the wording from the executed deed.


· Defining responsibilities of DoN, the new property owner and state/local government agencies with respect to LUC implementation, monitoring, reporting, and enforcement.


· Providing a comprehensive list of LUCs with associated boundaries and expected durations.


· Obtaining regulator concurrence before modifying or terminating land use control objectives or implementation actions. 

Note: the mix of responsibilities among DoN, new property owner and other government agencies depends on state and federal laws and regulations that are applied in the state.   Implementation actions at closing bases may include components characteristic of both active and closing bases, depending on the timing of transfer. 


· Should there be a failure to complete LUC implementation actions at an active base, the EPA Region shall notify the installation and seek immediate action. Should there be a failure to complete LUC actions after such notification to the base, EPA may notify the Deputy Assistant Secretary of the Navy (Environment) who will ensure that LUC actions are taken. 


· Should there be a failure to complete implementation actions that are the responsibility of a subsequent owner or third party at a transferred property, EPA and DoN will consult on the appropriate enforcement action.  Should there be a failure to complete implementation actions that are the remaining responsibility of DoN at a transferred property, the EPA Region will notify the cognizant Navy Engineering Field Division.  If necessary, EPA may notify the Deputy Assistant Secretary of the Navy (Environment) who will ensure that corrective action is taken. 


Note: The RD or RAWP should contain no more or no less implementation actions than needed to ensure the viability of the remedy.  There is a delicate balance required.  EPA and DoN both desire to ensure protectiveness while minimizing process and documents.  The parties agree to work diligently to define the appropriate implementation actions for each LUC.  EPA and Navy believe the key elements can be easily developed between RPMs in a matter of a few hours.  Based on detailed discussions and the examples shown in Attachment 2, EPA and DoN expect that the LUC portion of the RDs or RAWPs to be in the range of 2-6 pages.  If combined with a sampling plan, there may be additional pages needed to list the analyses, sampling locations and frequencies.  


4. LUC Data


· DoN will ensure that all LUCs at its installations are included in the DoN LUC database.


Attachment 1


INCORPORATING LAND USE CONTROL (LUC) OBJECTIVES AND IMPLEMENTATION ACTIONS INTO FEDERAL FACILITIES AGREEMENTS (FFAs)


:


FFA Model Template Additions/Changes

1.  Definitions Section:


Add: "Land use controls" shall mean any restriction or administrative action, including engineering and institutional controls, arising from the need to reduce risk to human health and the environment.  


2.  Primary Documents:


Add: A Remedial Action Completion Report (RACR).


Note: EPA and DoN believe the RACR is an important document to (1) document the completion of remedy-in-place and/or site close-out and (2) receive concurrence from EPA.  The document shall not duplicate information in the Administrative Record or previously provided to EPA.  Previously provided information shall be referenced and itemized.  New information/data (e.g., sampling data) may be needed to demonstrate that the Remedial Action Objectives have been met.  The report shall also include any as-built drawings for remedies if different from the remedial design. EPA and DoN do not envision this to be a lengthy document, but shall contain only the information needed to justify the remedy completion.  EPA and DoN believe the RACR should discuss how the remedial objectives in the ROD have been met.  It should not be used to expand the scope of requirements beyond the original ROD.


Change: Eliminate the sub-bullets (subsidiary documents) under remedial action work plan for document streamlining purposes. 


3.  Secondary Documents:


Add: Five-Year Remedy Review (required by CERCLA)


o
Provided to EPA for review and comment


o
Subject to dispute resolution


Note: EPA has an important oversight role regarding the continuing protectiveness of the LUC.   Therefore, EPA and Navy believe it is reasonable that EPA should review and comment on the Five-year Remedy Review.  Since the review is required by CERCLA, it does not need to be a Primary Document. 


Attachment 2


EXAMPLES OF LUC OBJECTIVES AND LUC IMPLEMENTATION ACTIONS 


(Note; actions are to be tailored to site specific conditions.


  This is neither a mandatory nor a complete list)


LUC OBJECTIVES (contained in ROD)


· Ensure no construction on, excavation of, or breaching of the landfill cap.


· Ensure no residential use or residential development of the property.


· Ensure no withdrawal and/or use of groundwater.


· Ensure no excavation of soils without a use permit and special handling procedures. 


LUC IMPLEMENTATION ACTIONS (contained in the RD or RAWP)


· Conduct a CERCLA five-year remedy review of the LUC and provide to EPA for review (as a secondary document deliverable under the FFA).  


· Conduct annual inspections of the LUC and report results (active or BRAC – responsible party to be defined). 


· Record the LUC in the base master plan. (active)


· Produce a survey plat of the LUC by a state registered land surveyor. (active or BRAC).


· File the survey plat with the local government/Circuit Court for purposes of public notification (active or BRAC)


· Place a survey plat in CERCLA administrative record, and send copies to EPA and state. (active or BRAC).


· Develop and implement a base procedure that requires excavation to be approved by the Public Works Officer or equivalent official. (active)


· Develop and implement a base procedure that requires changes in land use to be approved by the Public Works Officer or equivalent official. (active)


· Notify the regulatory agencies 45 days in advance of any Base proposals for a major land use change at a site inconsistent with the use restrictions and exposure assumptions described in the ROD, any anticipated action that may disrupt the effectiveness of the land use controls, any action that might alter or negate the need for the land use controls, or any anticipated transfer of the property subject to the land use controls. 


· Obtain regulator concurrence before modifying or terminating land use control objectives or implementation actions. 


· Maintain a comprehensive list of LUCs with associated boundaries and expected durations.


Note: These examples are consistent with draft EPA guidance: “Describing Institutional Controls in Remedy Decision Documents at Active Federal Facilities”.
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September 2004 
SAMPLE FEDERAL FACILITY LAND USE CONTROL ROD CHECKLIST WITH 

SUGGESTED LANGUAGE1

  (Navy/Army, DLA RODs, #s 1-9 below and RD/RAWP, #s 10-19 below /Air Force RODs, #s 1-19 
below) 

 

 
Where appropriate, Regions should consider including concepts and provisions in RODs, etc.,  
similar to the samples provided below in order to ensure protective remedies: 
 
_____1.  Map/Figure showing boundaries of the land use controls 
 
_____2.  Document risk exposure assumptions and reasonably anticipated land uses, as well as 
any known prohibited uses which might not be obvious based on the reasonably anticipated land 
uses.  (For example, where “unrestricted industrial” use is anticipated, list prohibited uses such 
as on-site company day-care centers, recreation areas, etc.) 
 
______3.  Describe the risks necessitating the LUCs. 
 
_______4.  State the LUC performance objectives.  We have had comments on these because 
several of the objectives have not been clear.  The following are some examples of what we 
have been looking for:   
 
  1. Prevent access or use of the groundwater until cleanup levels are met. 

2. Maintain the integrity of any current or future remedial or 
monitoring system such as monitoring wells, impermeable reactive 
barriers. 
3. Maintain the 12 inch vegetative soil layer to limit ecological 
contact. 
4. Prohibit the development and use of property for residential 
housing, elementary and secondary schools, child care facilities 
and playgrounds.   

 
 ______5.  Generally describe the LUC, the logic for its selection and any related deed 
restrictions/notifications 
 
_______6.  Duration language: “Land Use Controls will be maintained until the concentration of 
hazardous substances in the soil and groundwater are at such levels to allow for unrestricted use 
and exposure."  
 
________7.  Include language that the [military service] is responsible for implementing, 
maintaining, reporting on, and enforcing the land use controls.  This may be modified to include 

                                                           
 1While the checklist applies to land use controls, ROD reviews indicated a slight problem 
with the Declaration language which often states who selected the remedy.  Where that language 
is included, please ensure that the military service and EPA select the remedy. 
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another party should the site-specific circumstances warrant it. 
________8.  Where someone else will or the military service plans that someone else will 
ultimately be implementing, maintaining, reporting on, and enforcing land use controls, the 
following language should be included: 
 
“Although the [military service] may later transfer [has transferred] these procedural 
responsibilities to another party  by contract, property transfer agreement, or through other 
means, the [military service] shall retain ultimate responsibility for remedy integrity.” 
 
_________9. [ONLY INCLUDE IN NON-AF RODS]  Refer to the remedial design (RD) or 
remedial action work plan (RAWP) for the implementation actions.  Because this is a new idea 
(i.e., including the LUC implementation actions in either or both of these two primary 
documents), to ensure that the requirement is clear and enforceable, we developed the following 
language where it makes sense: 
 
  “A LUC Remedial Design will be prepared as the land use component of the Remedial 

Design. Within 90 days of ROD signature, the [military service] shall prepare and submit 
to EPA for review and approval a LUC remedial design that shall contain implementation 
and maintenance actions, including periodic inspections.” Another option is to refer to the 
enforceable schedule in the IAG for the RD or RAWP.” 

_________________________________________________________________ 

 

NAVY/ARMY/DLA RD or RAWP CHECKLIST AND AF ROD CHECKLIST 
CONTINUED 

__________10.  Commitment by military service to address any situation that may interfere with 
the effectiveness of LUC: 
    
“Any activity that is inconsistent with the IC objectives or use restrictions, or any other action 
that may interfere with the effectiveness of the ICs will be addressed by the [military service] as 
soon as practicable, but in no case will the process be initiated later than___ days [10 days 
suggested] after the [military service] becomes aware of the breach.” 
  
__________11.  Commitment by military service to notify EPA of and address any situation that 
may interfere with the effectiveness of LUC:  
 
“The [military service] will notify EPA and [the state] as soon a practicable but no longer than 
ten days after discovery of any activity that is inconsistent with the IC objectives or use 
restrictions, or any other action that may interfere with the effectiveness of the ICs  The [military 
service] will notify EPA and [the state] regarding how the [military service] has addressed or will 
address the breach within 10 days of sending EPA and [the state] notification of the breach.”  
 
 
________12. Notification to EPA and the state regarding land use changes: 
 
[For closing base]:[We are seeing in military service RODs language requiring the property 
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transferee to notify EPA and the state prior to notifying the military service about possible land 
use changes.  We have switched that around so that the military service reviews the proposal 
first.  This should save EPA some resources.] 
 
“Prior to seeking approval from the EPA and [the state] the recipient of the property must notify 
and obtain approval from the [military service] of any proposals for a land use change at a site 
inconsistent with the use restrictions and assumptions described in this ROD Amendment.” 
 
[For active base]: 
 
“The [military service] shall notify EPA and state ____ days [45 days suggested] in advance of 
any proposed land use changes that are inconsistent with land use control objectives or the 
selected remedy.” 
 
________13.  Notification regarding transfers and federal-to-federal transfers: 
 
“The [military service] will provide notice to EPA and [the state] at least six (6) months prior to 
any transfer or sale of [OUs at issue] so that EPA and [the state] can be involved in discussions 
to ensure that appropriate provisions are included in the transfer terms or conveyance documents 
to maintain effective ICs.  If it is not possible for the facility to notify EPA and [the state] at 
least six months prior to any transfer or sale, then the facility will notify EPA and [the state] as 
soon as possible but no later than 60 days prior to the transfer or sale of any property subject to 
ICs. In addition to the land transfer notice and discussion provisions above, the [military service] 
further agrees to provide EPA and [the state] with similar notice, within the same time frames, as 
to federal-to-federal transfer of property. The [military service] shall provide a copy of executed 
deed or transfer assembly to EPA and [the state].” 
 
_________14.  Concurrence language:  “The [military service] shall not modify or terminate 
Land Use Controls, implementation actions, or modify land use without approval by EPA and the 
[state]. The [military service] shall seek prior concurrence before any anticipated action that may 
disrupt the effectiveness of the LUCs or any action that may alter or negate the need for LUCs.”  
 
__________15.  Monitoring and reporting language:   
 
 “Monitoring of the environmental use restrictions and controls will be conducted annually [or 
more or less frequently as may be determined to be necessary based upon site activities or 
conditions] by the [military service].   The monitoring results will be included in a separate 
report or as a section of another environmental report, if appropriate, and provided to the USEPA 
and the [the state]. The annual monitoring reports will be used in preparation of the Five Year 
Review to evaluate the effectiveness of the remedy. 
  
The annual monitoring report, submitted to the regulatory agencies by the [military service], will 
evaluate the status of the ICs and how any IC deficiencies or inconsistent uses have been 
addressed. The annual evaluation will address whether the use restrictions and controls 
referenced above were communicated in the deed(s), whether the owners and state and local 
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agencies were notified of the use restrictions and controls affecting the property, and whether use 
of the property has conformed with such restrictions and controls.” 
 
___________16.  A comprehensive list of LUCs.  If the description of the LUCs in #5 above is 
comprehensive, it could substitute for #16's listing of LUCs. 
 
_________17.  For active facilities, a description of the internal procedures for implementing 
the LUCs (e.g., orders, instructions, Base Master Plan) and a commitment by the [military 
service] to notify EPA in advance of any changes to the internal procedures that would affect the 
LUCs. 
  
Generally,  #s 18 and 19 apply at a BRAC installation, but they may have application 
elsewhere. 
 
_________18.  Other property transfer language: 
 
a.  “Deed Restrictions

 

: “Each transfer of fee title from the United States will include a CERCLA 
120(h)(3) covenant which will have a description of the residual contamination on the property 
and the environmental use restrictions, expressly prohibiting activities inconsistent with the 
performance measure goals and objectives. 

The environmental restrictions are included in a section of the CERCLA 120(h)(3) covenant that 
the United States is required to include in the deed for any property that has had hazardous 
substances stored for one year or more, known to have been released or disposed of on the 
property.  Each deed will also contain a reservation of access to the property for the [military 
service], USEPA, and [the State], and their respective officials, agents, employees, contractors, 
and subcontractors for purposes consistent with the [military service] Installation Restoration 
Program (“IRP”) or the Federal Facility Agreement (“FFA”).  The deed will contain appropriate 
provisions to ensure that the restrictions continue to run with the land and are enforceable by the 
[military service].” 
 
b.  “Lease Restrictions: 

          

“ During the time between the adoption of this ROD and deeding of the 
property, equivalent restrictions are being implemented by lease terms, which are no less 
restrictive than the use restrictions and controls described above, in this ROD.  These lease 
terms shall remain in place until the property is transferred by deed, at which time they will be 
superceded by the institutional controls described in this ROD.” 

c.  “Notice

 

: “Concurrent with the transfer of fee title from the [military service] to transferee, 
information regarding the environmental use restrictions and controls will be communicated in 
writing to the property owners and to appropriate state and local agencies to ensure such agencies 
can factor such conditions into their oversight and decision-making activities regarding the 
property.”  

______ 19.  Ensure that the document adequately describes pre-transfer LUCs, not just 
post-transfer LUCs.          
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       17 Mar 2003 v8.0 – pre-final 
 

PRINCIPLES AND PROCEDURES FOR SPECIFYING, MONITORING AND 
ENFORCEMENT OF LAND USE CONTROLS AND OTHER POST-ROD ACTIONS 

 
PREAMBLE 

 Since the DoD/EPA Model Interagency Agreement (IAG)/Federal Facility Agreement 
(FFA) was developed in 1988, EPA and DoD have gained considerable knowledge and 
understanding about post-ROD activities, especially land use controls (LUCs).  Thinking, 
policies, regulations and procedures concerning LUCs have evolved considerably since DoD and 
EPA developed the 1988 FFA model language.  New statutes and regulations related to LUCs are 
being considered in many states.  Accordingly, EPA and the Department of Navy (DoN) believe 
that a set of Principles will assist Navy field commands and EPA Regions to better implement 
our respective CERCLA responsibilities.  The Principles described below do not replace or 
substitute for any existing CERCLA statutory or regulatory requirement.  Rather they provide a 
mutually agreeable framework to provide a more efficient process to implement LUCs at 
National Priority List installations.   
 These Principles will guide the EPA and DoN personnel involved in these decisions.  
They are written in full knowledge that state regulatory and trustee organizations have 
independent responsibilities and authorities.  EPA and the Navy recognize the importance of the 
state role in helping to ensure a cleanup is protective of human health and the environment.  EPA 
and the Navy will jointly develop a communications plan to ensure we include the states in this 
important issue. 

 
PRINCIPLES 

• At sites where remedial action is determined necessary to protect human health and the 
environment, the actions must be documented in accordance with CERCLA and its 
implementing regulation, the National Oil and Hazardous Substances Pollution 
Contingency Plan (NCP). 

 
• At sites where contaminants are left in place, Land Use Controls (LUCs) are used to 

ensure that the contaminants do not pose an unacceptable risk to human health or the 
environment.  LUCs consist of engineering controls and/or institutional controls. 

 
• EPA and the Department of Navy (DoN) desire to ensure that LUCs are specified, 

implemented, monitored, reported on, and enforced in an efficient, cost-effective manner 
that ensures long-term protectiveness 

 
• EPA acknowledges DoN’s role and responsibilities as the Federal Lead Agent for 

response actions.  This role includes selecting remedies with EPA at NPL sites and 
funding response actions.   

 
• DoN acknowledges EPA’s role and responsibilities for regulatory oversight and 

enforcement, particularly at National Priority List (NPL) sites.  This role includes 
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ultimate ability to select the remedy at NPL sites if EPA disagrees with DoN’s proposed 
remedy and dispute resolution fails.    

 
• Federal Facilities Agreements (FFAs) are CERCLA 120 agreements used by DoD and 

EPA to describe in detail the roles and relationships among DoD, EPA and often the 
state. They form the foundation for these relationships regarding DoD’s response actions 
at NPL sites.  FFAs also contain installation specific details and procedures for planning, 
budgeting, and dispute resolution.  DoN and EPA desire FFAs to be as standardized as 
possible and relatively static

 

 (i.e., the FFA should not need to be changed for a given 
installation).   

• Primary Documents developed under the FFA are relatively dynamic

 

 and document 
important plans and actions.  In that sense, they are action-oriented.  For example, a Site 
Management Plan is revised yearly via collaboration among DoN and EPA remedial 
project managers and is an important tool for planning response actions and 
demonstrating commitment to the public.  Likewise, a LUC Remedial Design (RD) or 
Remedial Action Work Plan (RAWP) describes actions that will ensure viability of both 
long-term engineered and institutional control remedies.  

• Records of Decision should document the remedy selection process and remedy decision 
in accordance with CERCLA and the NCP, as well as applicable guidance, regulations, 
standards, criteria, and policy.  With regard to LUCs, the ROD should describe the LUC 
objectives, explain why and for what purpose the LUCs are necessary, where they will be 
necessary, and the entities responsible for implementing, monitoring, reporting on and 
enforcing the LUCs.  The ROD will refer to the RD or RAWP for implementation 
actions. 

 
• Given the above, EPA and DoN agree that the most efficient framework for specifying, 

implementing, monitoring, reporting on and enforcing LUCs is:  
o A standard FFA for NPL sites. 
o A clear, concise ROD with LUC objectives. 
o RD or RAWP with LUC implementation actions. 

• Note: These documents are described more fully below.   
 
• EPA and DoN will move expeditiously to finalize all outstanding FFAs using a standard 

FFA template as a guide to minimize the development/writing process. 
 

• Note: A “standard FFA” means the Agreement presently being used between EPA and 
DoN using the DoD-EPA model language, plus site-specific statements of fact, plus the 
additional primary and secondary documents shown in Attachment 1.   

 
• EPA and DoN will initiate a task force with appropriate headquarters and field 

representatives from EPA and the military services. The task force will examine ways to 
reduce document size, review time and revisions.  The task force will seek ways to 
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recommend changes to guidance and policy that will help reduce document size or 
streamline the process.  The task force may also include other stakeholders.  

 
 

GENERAL PROCEDURES 
 

1.  Federal Facility Agreement
 

  

• LUC implementation and operation/maintenance actions will be included in the RD or 
RAWP which are already primary documents deliverable under standard FFAs.  In 
addition, a Remedial Action Completion Report (RACR) will be provided as a primary 
document for new FFAs.  For existing FFAs without a RACR, the RACR will be 
provided as an attachment to the RD or RAWP with the same enforceability as a primary 
document.  For existing FFAs without a Five-year review, the Five-year review will be 
submitted to EPA as a secondary document and is subject to dispute resolution under the 
FFA.   

 
Note: Model FFA language will need to be supplemented to reflect these Principles and 

Procedures.  Attachment 1 contains necessary modifications to FFA language.    
 
2. Record of Decision
 

  

• It is EPA’s and DoN’s intent that Records of Decision (RODs) continue to be consistent 
with CERCLA and the National Contingency Plan.  Relative to land use controls and 
institutional controls, the ROD shall: 

o Describe the risk(s) necessitating the remedy including LUCs; 
o Document risk exposure assumptions and reasonably anticipated land uses; 
o Generally describe the LUC, the logic for its selection and any related deed 

restrictions/notifications; 
o State the LUC performance objectives.  (See attachment 2 for examples of LUC 

performance objectives); 
o List the parties responsible for implementing, monitoring, reporting on, and 

enforcement of the LUC; 
o Provide a description of the area/property covered by the LUC (should include a 

map); 
o Provide the expected duration of the LUCs; and 
o Refer to the RD or RAWP for LUC implementation actions, since these details 

may need to be adjusted periodically based on site conditions and other factors.  
(See attachment 2 for examples of LUC implementation actions). 

 
• RODs at transferring properties will need to be crafted based on the responsibilities of the 

new owner and state-specific laws and regulations regarding LUCs. At transferring 
properties, compliance with the LUC performance objectives may involve actions by the 
subsequent owners in accordance with deed restrictions, however, ultimate responsibility 
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for assuring that the objectives are met remains with DoN as the party responsible under 
CERCLA for the remedy. DoN and regulators will consult to determine appropriate 
enforcement actions should there be a failure of a LUC objective at a transferred property. 

    
 

3. 
 

LUC Remedial Design (RD) or Remedial Action Work Plan (RAWP) 

• The RD or RAWP will be provided as a primary document in accordance with the FFA. 
• The RD or RAWP will describe short and long-term implementation actions and 

responsibilities for the actions in order to ensure long-term viability of the remedy 
which may include both LUCs (e.g., institutional controls) and an engineered portion 
(e.g., landfill caps, treatment systems) of the remedy.  The term “implementation 
actions” includes all actions to implement, operate, maintain, and enforce the remedy. 
 Depending on the LUC and site conditions, these actions can include: 

•  Conducting CERCLA 5-year remedy reviews for the engineered remedies and/or 
LUCs. 

• Conducting periodic monitoring or visual inspections of LUCs; frequency to be 
determined by site specific conditions. 

• Reporting inspection results. 
• Notifying regulators prior to any changes in the risk, remedy or land use including any 

LUC failures with proposed corrective action. 
• Including a map of the site where LUCs are to be implemented.  
• For active bases, 

• Developing internal DoN policies and procedures with respect to LUC 
monitoring, reporting, and enforcement in order to institutionalize LUC 
management and to ensure base personnel are aware of restrictions and 
precautions that should be taken; Consulting with EPA at least 14 days prior 
to making any changes to these policies and procedures to ensure that any 
changes maintain a remedy that is protective of human health and the 
environment. 

• Developing a comprehensive list of LUCs with associated boundaries and 
expected durations. 

• Notifying regulators of planned property conveyance, including federal-to-
federal transfers. “Property conveyance” includes conveying leaseholds, 
easements and other partial interests in real property.  

• Obtaining regulator concurrence before modifying or terminating land use 
control objectives or implementation actions.  

• For closing bases/excess property: 
• Notifying regulators of planned property conveyance, including federal-to-

federal transfers. 
• Consulting with EPA on the appropriate wording for land use restrictions and 

providing a copy of the wording from the executed deed. 
• Defining responsibilities of DoN, the new property owner and state/local 

government agencies with respect to LUC implementation, monitoring, 



 
 5 

reporting, and enforcement. 
• Providing a comprehensive list of LUCs with associated boundaries and 

expected durations. 
• Obtaining regulator concurrence before modifying or terminating land use 

control objectives or implementation actions.  
Note: the mix of responsibilities among DoN, new property owner and other 
government agencies depends on state and federal laws and regulations that are 
applied in the state.   Implementation actions at closing bases may include 
components characteristic of both active and closing bases, depending on the timing 
of transfer.  

 
• Should there be a failure to complete LUC implementation actions at an active base, 

the EPA Region shall notify the installation and seek immediate action. Should there 
be a failure to complete LUC actions after such notification to the base, EPA may 
notify the Deputy Assistant Secretary of the Navy (Environment) who will ensure that 
LUC actions are taken.  

• Should there be a failure to complete implementation actions that are the 
responsibility of a subsequent owner or third party at a transferred property, EPA and 
DoN will consult on the appropriate enforcement action.  Should there be a failure to 
complete implementation actions that are the remaining responsibility of DoN at a 
transferred property, the EPA Region will notify the cognizant Navy Engineering 
Field Division.  If necessary, EPA may notify the Deputy Assistant Secretary of the 
Navy (Environment) who will ensure that corrective action is taken.  

 
Note: The RD or RAWP should contain no more or no less implementation actions than 
needed to ensure the viability of the remedy.  There is a delicate balance required.  EPA 
and DoN both desire to ensure protectiveness while minimizing process and documents.  
The parties agree to work diligently to define the appropriate implementation actions for 
each LUC.  EPA and Navy believe the key elements can be easily developed between 
RPMs in a matter of a few hours.  Based on detailed discussions and the examples shown 
in Attachment 2, EPA and DoN expect that the LUC portion of the RDs or RAWPs to be 
in the range of 2-6 pages.  If combined with a sampling plan, there may be additional 
pages needed to list the analyses, sampling locations and frequencies.   

 
4. 

 
LUC Data 

• DoN will ensure that all LUCs at its installations are included in the DoN LUC 
database. 
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Attachment 1 
 

INCORPORATING LAND USE CONTROL (LUC) OBJECTIVES AND 
IMPLEMENTATION ACTIONS INTO FEDERAL FACILITIES AGREEMENTS 

(FFAs) 
 

: 

 
FFA Model Template Additions/Changes 

1.  Definitions Section: 
 

Add: "Land use controls" shall mean any restriction or administrative action, including 
engineering and institutional controls, arising from the need to reduce risk to human health and 
the environment.   

 
2.  Primary Documents: 

 
Add: A Remedial Action Completion Report (RACR). 
 
Note: EPA and DoN believe the RACR is an important document to (1) document the completion 
of remedy-in-place and/or site close-out and (2) receive concurrence from EPA.  The document 
shall not duplicate information in the Administrative Record or previously provided to EPA.  
Previously provided information shall be referenced and itemized.  New information/data (e.g., 
sampling data) may be needed to demonstrate that the Remedial Action Objectives have been 
met.  The report shall also include any as-built drawings for remedies if different from the 
remedial design. EPA and DoN do not envision this to be a lengthy document, but shall contain 
only the information needed to justify the remedy completion.  EPA and DoN believe the RACR 
should discuss how the remedial objectives in the ROD have been met.  It should not be used to 
expand the scope of requirements beyond the original ROD. 
 
Change: Eliminate the sub-bullets (subsidiary documents) under remedial action work plan for 
document streamlining purposes.  

 
 3.  Secondary Documents: 

 
Add: Five-Year Remedy Review (required by CERCLA) 

o Provided to EPA for review and comment 
o Subject to dispute resolution 

 
Note: EPA has an important oversight role regarding the continuing protectiveness of the LUC.  
 Therefore, EPA and Navy believe it is reasonable that EPA should review and comment on the 
Five-year Remedy Review.  Since the review is required by CERCLA, it does not need to be a 
Primary Document.  
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Attachment 2 
 

EXAMPLES OF LUC OBJECTIVES AND LUC IMPLEMENTATION ACTIONS  
(Note; actions are to be tailored to site specific conditions. 

  This is neither a mandatory nor a complete list) 
 

LUC OBJECTIVES (contained in ROD) 
 

• Ensure no construction on, excavation of, or breaching of the landfill cap. 
• Ensure no residential use or residential development of the property. 
• Ensure no withdrawal and/or use of groundwater. 
• Ensure no excavation of soils without a use permit and special handling procedures.  
 
LUC IMPLEMENTATION ACTIONS (contained in the RD or RAWP) 

• Conduct a CERCLA five-year remedy review of the LUC and provide to EPA for review (as a 
secondary document deliverable under the FFA).   

• Conduct annual inspections of the LUC and report results (active or BRAC – responsible party to 
be defined).  

• Record the LUC in the base master plan. (active) 
• Produce a survey plat of the LUC by a state registered land surveyor. (active or BRAC). 
• File the survey plat with the local government/Circuit Court for purposes of public notification 

(active or BRAC) 
• Place a survey plat in CERCLA administrative record, and send copies to EPA and state. (active 

or BRAC). 
• Develop and implement a base procedure that requires excavation to be approved by the Public 

Works Officer or equivalent official. (active) 
• Develop and implement a base procedure that requires changes in land use to be approved by the 

Public Works Officer or equivalent official. (active) 
• Notify the regulatory agencies 45 days in advance of any Base proposals for a major land use 

change at a site inconsistent with the use restrictions and exposure assumptions described in the 
ROD, any anticipated action that may disrupt the effectiveness of the land use controls, any 
action that might alter or negate the need for the land use controls, or any anticipated transfer of 
the property subject to the land use controls.  

• Obtain regulator concurrence before modifying or terminating land use control objectives or 
implementation actions.  

• Maintain a comprehensive list of LUCs with associated boundaries and expected durations. 
 
Note: These examples are consistent with draft EPA guidance: “Describing Institutional Controls in 

Remedy Decision Documents at Active Federal Facilities”. 
 
 


