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0CT 1 8 1991

OFFICE OF ENFORCEMENT

Thomas Baca

Deputy Assistant Secretary of Defense (Environment)
OASD (P&L)

Washington, D.C. 20301-8000

Re: Department of Defense (DoD) Consultation with EPA
Dear Mr. Baca:

Recently, concerns have been raised within EPA regarding the
number of removals DoD may be conducting without prior
consultation with EPA. EPA is well aware that the number of
. response activities, including removal activities, conducted by
the DoD has increased dramatically. It is encouraging to see the
number of response actions being undertaken in an effort to
improve the environment. EPA supports DoD's conducting removal
actions where appropriate. Working tegether, EPA and DoD can
help ensure that all removals are done in accordance with
applicable laws.

In an attempt to enhance the lines of communication between
DoD and EPA and to achieve better cleanups, I have attached to
this letter a copy of EPA quidance dated February 28, 1989
entitled "Notice of Environmental Restoration Activities at
Department of Defense Facilities." You may be well aware of this
document, but I am bringing it to your attention in order to
stress how important coordination is to EPA. Based on past
experience, I believe that DoD deems coordination to be just as
important. Based on this belief, I request that we meet in the
near future to discuss coordination of removal actions.
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Should you have any concerns or questions, please call me at
(202) 260-9801. Thank you in advance for cooperation in this
important matter.

Sincerely, ’f -
{ ’7 s '/6‘,’/ a ‘. ' L <1
% / Mpz,_;;.-z/t-x. S g — -
Gord;n M. Davidson, Director
Office of Federal Fae¢ilities Enforcement

/
Enclosure

cc: Edward E. Reich
Scott Fulton
William White
Bruce Diamond
Waste Management Division Directors, Regions I-X
Federal Facilities Coordinators, Regions I-X
Lisa Lubick
Lewis D. Walker
Jacqueline Schafer
Gary Vest
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MEMORANDUM

SUBJECT: Notice of Environmental Restoration Activities arc
Department of Defense Facilities

FROM: Christopher Grundler, Director
Federal Facilities Hazardous Waste Compliance Oft .ce

TO: Superfund Enforcement Branch Chiefs
Regions I-X

Regional Counsel Hazardous Waste Branch Chiefs
Regions I-X

The purpose of this memo is to draw your attention to the notice
provision of Section 211 of the Superfund Amendments and Reauthor-
ization ACt of 1986. Section 211 describes the Secretary of

" Defense's responsibilities under the Department of Defense's (DaD)
Environmental Restoration Program. 1In particular, Section 2705
outlines the Secretary of Defense's responsibility to provide notice
and opportunity to comment to EPA and the states on proposals for
response activities at Federal facilities to address releases or
threatened releases of hazardous substances at a Federal facility.

BACKGROUND

During the EPA workshop on CERCLA Section 120 Federal Facility
Agreements held in September 1988, there was a great deal of
discussion on the use of removal authorities at Federal facilities.
Specifically, many Regions wanted to know how these activities
should be incorporated into the overall remediation plan for a
Federal facility since Executive Order 12580 delegates the authoriry
to conduct on-site non-emergency removal actions to the Federal
agencies, (The responsibility to conduct on-site emergency temoval
actions has only been delegated to the Department of Defense and the
Department of Energy (DOE)].

The Regions expressed concern about cases where Federal agenc.es
were not notitying EPA of removal actions before or at the time they
- Wwere taken. Since removal activities can have a significant impac:
on the overall facility c¢lean-up plan, the Regions wanted to know
how EPA could compel Federal agenries to coordinare the remova!
actions with FPA prior to implementation to assure consistency ~"i1-h
the final rem.jial action,
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Subsection 2705(a) of Section 211 of SARA requires the Secretar?
of Defense to notify EPA and appropriate State and local authorities
of each of the following situations:

{1) The discovery of releases or threatened releases of
hazardous substances at the facility.

(2) The extent of the threat to publlic health and the
environment which may be associated with any such
release or threatened rejlease.

(3) Proposals made by the Secretary to carry out response
actions with respect tQ any such release or threatened
release.

(4) The initiation of any response action with respect to
such release or threatened release and the
commencement of each distinct phase of such
activities. .

In addition, subsection 2705(h){1l) requires that the Secretary
of Defense ensure that EPA and State and lo¢al authorities have an
adequate opportunity to comment on release notices under (1) and (2)
listed above. Pursuant to subsection 2705(b)(2), EPA and the states
must have adequate opportunity for timely review and comment on
proposals for all response actions referred to in (3) and (4) above
and before undertaking any activity or action referred to in (4).
The opportunity for review and comment is required unless the action
is an emergency removal taken because of imminent and substantial
endangerment to human health or the environment and consultation
would be impractical. We construe this to mean time-critical
emergency response actions.

It is important to note that Section 2705 applies to non~-NPL as
well as NPL sites. It also applies to all response actions, though
‘only removal actions are highlighted in this memorandum. Regions
and states may use this authority to review and comment on response
actions being taken at non or pre-NPL {(i.e., in the NPL scoring
pipeline) facilities that EPA or the states consider significant.

JNCORPORATION INTO FFAS

In conclusion, Section 2705 makes it clear that EPA has a
statutory basis for requiring review of proposed removal actions
prior to implementation of these actions at DoD facilities.
Although EPA Headgquarters has no plans to negotiate model language
for removal actions with DoD, Regions should include removal
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provisions in Federal Facility Agreements. The actual language rfor
the removal provision can be worked out in the context Of site-

specific negotiations.

To clarify the EPA and state oversight role for removal actions
at Federal facilities, some Regions are including a special
provision on removal actions in site-specific Federal Facility
Agreements. (See Attachments 1 and 2}.

REMOVAL ACTIONS AT NON-DOD FACILITIES

As Section 2705 of SARA was written specifically for 20D, EPA
and the states have a narrover legal basis for seeking a role in the
review process for non-emergency removals at non-DOD facilities.
CERCLA Section 120(C) requires that information submitted under
Section 3016 of RCRA be supplemented by "notice of each subsequent
action taken under this Act with respect to the facility." Although
this authority requires Federal agencies to give notice of )
activities, it does not give EPA the authority to intervene to
prevent an inappropriate response.

The best argqument for EPA and the states to use for carving out
a role for the regulators in the review process of non-emergency
removals at non-DOD facilities is that of consistency. It can be
argued that all proposed actions at a NPL facility must be reviewed
by EPA and the state to ensure consistency with the final remedial

action.

CONTACTS

If you have any questions or comments, please feel free to call
me at FTS-475-9801 or contact your regional coordinator in the
Federal Facilities Hazardous Waste Compliance Office.

Attachments

cc: CERCLA Federal Facility Contacts
Ivy Main, 0OGC .
Lee Herwig, OFA
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ATTACAMENT 1 (LITTIRKIIITY AN DIPOT)

f{dentifying data gaps and quality control problems in the
existing studies and reports. The Army shall utilize the EPA and
PADIR comments when preparing the Scope(s) of work callad for by
this Agraament. .

During the 120 day periocd, the project managers shall
make themselves available to meet and confer as necessary %o
facilitate this process. The 120 day pericd may be extended for
good cause as provided in Section XXX, Extensions, of this
Agreement.

C.  REMOVALS

Removal activities will be taken at LFAD it:

1. The Aray determines that a ramoval is appropriate: or
2. EPA or PADER requests that a removal be conducted and
a. The Aray agreas to perfora such removal: or
b. It is determined through dispute resolution that a
removal is appropriate. T

Excapt as othervise provided by this Section, prior te
initiating removal activities, the Army shall notify EPA and
PADER in writing by return receipt mail or hand delivery of its
proposed removal action: and allow EPA and PADER an adequate
cpportunity for timely reviev and comment. The Army notification
shall contain adequate specificity to permit meaningful review
and coament. It EPA or PADER proposs an overlapping or
inconsistant Accelerated Renmedial Action, the reviev and comment
pericd on the removal activities shall last at least until any
disputes over the need for the overlapping or incensistent ARA
are resolved in accordance with Section XI, (Resolution of
Disputes) of this Agreement. An Imergency rsmoval action taken
becauss of (mminent and substantial endangerment to human health
or the environment may be taken by the Army without following the
netice and comment procedures of this paragraph only it
consultation would be impractical. The Army agrees to only
exercise its removal authority in a manner wvhich is consistent
with the purposes of this Agreement, including the review and
consultation provisions set forth herein.

D.  ACCELERATED REMEOIAL ACTIONS

1) Accelerated Remedial Actions (ARAs) are Remedial
Actions which prevent, control, or respond to a releass or
threatened release of hazardous substances where prompt action is
necessary but a response under removal authorities is not
appropriate or desirable. ARA’s will followv a strsaa-lined
rezedial process as set forth below. Areas of the Site which are
the subject of ARAs ordinarily will need to be evalustaed in a
subsequent ROD to determine vhether or not the ARA meets final
clean up standards. For ARAs performed in the non~-NPL arsas of
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