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AGENDA ITEMS
Bold face highlights action ite ersons responsible and applicable due dat

Item 1 (Approval of December 1997 Minutes)

Syd Courson, facilitator, said that Bob Koke of EPA had called him to express some

concern about the detail in the minutes. Courson said he was trying to reach a happy

medium between a skeleton document that just detailed actions and a lengthy journal or
transcript, while still trying to capture the tenor of the meeting.

Koke took issue with three parts of the minutes.

1. He said that he thought the December minutes should reflect the reason that he said
he could not comment on TCAT consultant Stan Hewins’ summary of the Sept. 25,
1997, meeting in Jefferson City. He said that he was an environmental engineer, not
an expert in toxicology, as Hewins. Koke said that means he is not Hewins’ peer and
therefore not qualified to approve his presentation. He asked that this explanation be
placed in the December minutes. Request was approved by BCT.

2. Koke asked that his quote in the second paragraph on page 3 be deleted as not being
relevant. Request was approved by BCT.

3. On the last paragraph of page 6, Koke objected to the use of his direct quote dealing
with the way Hewins kept asking similar questions to MDNR representatives Don
Kerns and Guy Frazier. Koke said the quote was accurate but that the minutes did not
include all the questions that led up to his remarks about “badgering” MDNR. It was
decided that in place of his direct quote the minutes would be changed to read
“Koke expressed his frustration with the continuing series of similar questions.”

Guy Frazier asked that the December minutes be corrected to read on page 3: “Kerns said

Geller agreed to approve the October 1996 Minutes as long as the transcript was attached

as part of the minutes record.” This change was accepted, as corrected, and the

December minutes were approved.
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[tem 2 (Radiation Survey Findings)

MDNR will have comments Jan. 19 on the Air Force radiation survey report it
received Dec. 4, 1997. The purpose of the report is to determine if specific sites at
Richards-Gebaur are free of Air Force-caused radiation. The specific sites are the three

areas that had the potential for storing the depleted uranium tipped munitions.

Item 3 (State of Work Contract Status)

Kay Grosinske reported that the contract was awarded in December to CHZMHILL. Two

of the company’s representatives attended the meeting: Dale Cira (environmental

scientist) and Peter Barrett (hydrologist). They spent Jan. 7 going over an 80-percent
draft of the work plan, and hope to have the plan completed and presented within two
weeks for BCT comments. Grosinske said she would like to follow this tentative time-
line for approving contractor proposals.

e  Whenever the contractors have something for the BCT to examine, such as the sample
NFRAP Format or a list of ARARS, they will give it to the BCT members at their
monthly meeting, with comments expected by the following BCT meeting,.

e Ifitis alarger issue that may require more time, the contractor will try to get it to the
BCT members two weeks before a meeting, with the comments expected at the
second BCT meeting following subrmssion.

e For smaller issues requiring less than a 30-day review, the contractor will deliver the
document to the BCT accordingly.

Grosinske said this plan will allow ample time to discuss issues, while keeping to a firm

schedule for action.

Grosinske said there were 14 original NFRAPS that were recalled by the Air Force, and

she and the contractors are anticipating there will still be 14, She told Kerns that because

he has concerns about the fuel hydrant line and the industrial waste line being linked

together, she and the contractors will look at them separately.
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She said that following her time line for actions, the suggested NFRAP format will
be presented at the Feb. 5, 1998 meeting . (Subsequent to meeting, the date for the
next meeting was changed to Feb. 2, 1998). BCT action on the format is expected at
the March 5, 1998, BCT meeting,

She said CH2ZMHILL will try to compile the list of ARARS in time to submit them
at the March BCT meeting, with comments expected at the April 2, 1998, meeting.
She said the contractors will already have been working on the NFRAPS, so once the
comments on the ARARS are received the Air Force will have a special meeting in Apnl
to make sure the NFRAPS are in the proper form to submit to BCT members. She said
they will be submitted to the BCT members in mid-April, and will be on the June 4, 1998
BCT meeting agenda, allowing approximately 45 days for review,

Kerns remarked that Grosinske was talking only about NFRAPS, and asked what
happened to the Operable Units that had been adopted by the BCT. Grosinske said that
any site requiring additional soil study or soil remediation would be placed in the
appropriate OU, and any site requiring additional ground water study or remediation
would fall into the other OU.

Kerns asked how the contractors would 1dentify ARARS.

Cira responded that they would research statutes, records, guidance, including Records of
Decision used elsewhere in the state, previously developed documents that might have
ARARS, plus contacts with EPA and MDNR program managers to supplement the list.
Cira said the list then will be submitted to MDNR and EPA for review and for any
suggestions the two agencies cared to make

Grosinske said the contractor will identify data gaps where data is missing or needed.
She pointed out that if one site has been over-checked, and the other site has been

adequately checked, it does not necessarily mean that more work has to be done on the

adequately checked site.
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Koke suggested that an EPA contractor’s report on where it thought there were data gaps
on ground water at Richards-Gebaur might be a good place to start.

Cira said he was aware of that report.

Grosinske said the contractors’ report could be ready in time for the July RAB meeting.
Courson, referring to contractors’ comments about seeking ARARS rather than asking
MDNR and EPA to furnish them, asked how that squared with the letter Fringer was
going to write to MDNR and EPA formally requesting ARARS.

Grosinske said she was told the letter did not go out.

Fringer said that was correct, that the letter was not sent.

Kerns asked if that meant Fringer was withdrawing his request to have the EPA Region 3
Screening Table be considered screening levels for R-G

Fringer said that request was not being withdrawn, and that they would be used if they are
appropriate.

Cira said, “They will be identified as potential ARARS, but there will be others as well,
and the final listing of what actually will be applicable for each of these sites may vary

from the original list of ARARS as developed.”

Item 4 POL Yard Status.

MDNR asked for an extension until Jan. 30 for response. Fringer commented that Kerns
had indicated he would have a response by Dec. 19. Kerns said that the UST section had
reached a deciston in the past, and MDNR was just trying to confirm it. Kerns said, “The
decision was that it is a UST, I don’t know if that’s the best way to approach the
problem, though. I don’t think you want to see it as a UST.” Grosinske agreed.

The extension until Jan. 30 was approved
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Item 5 (Old/new business/comments)

A -- OL Closure

John Carr discussed the OL closing and regionalization, He and Garey Reeves, Site
Manager, called the plan a living document, that will be shaped to accommodate
changing conditions.

Carr said the that when the OL is shut down (scheduled Sept. 30, 1998), Tony Clymer of
AFBCA, based at Rickenbacker Air Force Base, will have overall responsibility for
Richards-Gebaur. He said he, Clymer and Reeves have worked on the plan, and “We're
trying to make this a seamless transition, as tightly woven as possible.” The BCT will
continue to function, but without support staff at Richards-Gebaur, and without facilities,
such as a building for a records repository. He said the BCT can meet in Kansas City, in
Jefferson City, or anywhere the BCT selects.

Grosinske expressed concern about where administrative files and other documents
would be kept. She said that sometimes it is helpful to have the files on hand to so that
BCT members could refer to them.

Clymer said keeping the continuity of the files is important, and that he has had similar
accountabilities in dealing with other OLs.

Reeves said Clymer will have all those responsibilities, and that he has demonstrated he

can handle it.

Clymer said, “We’re supporting numerous bases. It’s not new ground.”

B -- Oil Water Separator 965
Fringer asked about the status of Oil Water Separator 965.
Zuiss said that environmental sampling was to have occurred today (Jan. §) but the

contractor, citing some personnel issues, said it would have to be rescheduled.
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Zuiss said the contractor agreed to give the Air Force “the opportunity to reschedule it at
our convenience. Any time you recommend, we will have him do it at that time.”

Zuiss asked MDNR if it wished to participate and Kerns responded that someone from
MDNR would be on hand to take split samples.

The BCT asked Zuiss to schedule the sampling the morning of Jan. 15, with the

results due within three weeks,

C -- PA-SI Status of X001 (Belton Training Arca)
Fringer reported on the status of the PA-SI of X001 Belton Training Area. He said he has

almost finished his review, and should have it ready for distribution within two weeks.

D -- Status of OL Staff
Reeves discussed the OL personnel situation, explaining the machinery that is in place for

helping the civilian employees find other jobs in the system. Reeves said he will retire

Sept. 30, 1998.

E -- Turnover of R-G to Kansas City Aviation Department.

Reeves explained that the base re-use plan calls for the city of Kansas City to acquire title
once all remediation work is completed on the remaining sites under BCT domain.
However, the re-use plan is based on the existence of a general aviation airport. The
Kansas City Aviation Department has operated the airport since receiving the airport
facilities from the General Services Administration in 1985. Now, Kansas City has asked
the Federal Aviation Administration for permission to close the airport. Reeves said that
“there 1s some question in my mind whether we can transfer this other property ... if we

know the airport is closing.”
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He said that in such a case, the city will have to find some other way to obtain the
property, such a port conveyance, which Reeves said seems questionable, or through an
Economic Development Conveyance (EDC) Reeves said that whatever avenue is taken,
the actual transfer of the remaining portion of R-G may be a long way off. He also said
there 1s no deadline for the FAA to reach a decision on the city’s request for the airport to

be closed.

F -- Dispute Resolution
Courson asked, for clarification, if the Dispute Resolution pending with the Air Force and
the State of Missouri precluded discussion of any issues. The consensus was that only

the Dispute Resolution itself was off limits.

G -- Facilitation

Reeves pointed out that BCT has a facilitator that presides over the meetings, directs the
discussion and keeps the official minutes. He said “The only way he can facilitate is if all
parties agree. It is his intention to stay on the agenda. His minutes will cover all of this
from all three perspectives. I ask that we all agree we will abide by his facilitation.”

BCT Members agreed.

H - February Agenda

The following items were selected for the February 5 BCT agenda (Other items may
be added):

Draft NFRAP Format

POL Yard status

Evaluation & Consolidation Status

Radiation Survey

OL Phasedown Status

OWS 965
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Meeting Adjourned

Minutes compiled and submitted by:

==\ Gourde—

Syd Cobrson

Attachment:
EPA Memo on ARARs

206
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v HORANDUM

L BJECT: ARARs Esplaned In Twelve Pages

A o | )
FROM: f%sm&«:%.Acung irector
Office of Program Management

Y Disuibution

We unnk you will find the enclosed paper useful for yowr stailf as a bnef review of 2

iex ama of EPA policy and procedures. We have prepared “Introducton 10 ARAR:.

Jeable or Relevant and Appropriate Requirements” to help the Techaology Innovation Office

crovide nmmng about the Comprehensive Envronmental Response. Compenszton, and Liabdity

I CERCLAY

I= computing tus paper as the ARARSs chapter to mes: the short peblicanon deadline of

-+ aewlv revised CERCLA Orienmation Manual, we were gratefil (0 teceive dmelv assistance

JUman expert review team. The team was comnposed of partcipant: from al divisiony of the

Jtfce of Emergency and Remedial Response, as weil as from the Office of Waswe Programs
Lworcemeny and the Office of General Counsel.

We are enclosing a single-sided copy for the use of your orfics o faciliaie Jupiicauon
»f iy paper for dismbution 10 swatf. For firther infonmaaun, 1aguusies may ve Jueced .0 Rhbel
—ohen of my stafr at (200) 260-2200.

by
[4]
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g
n
<
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INTRODUCTION TO ARARs:
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APPLICABLE OR RELEVANT AND APPROPRIATE REQUIREMENTS

Compliance with the applicatle or relevant and appropriate requurements (ARARs) of
other environmental laws is a cornerstone of CERCLA. To avoid simply dispiacing the
contarmunation at a site from one medium (i.¢., &ir, soil, water) inro another, idendficanon of
ARARSs is the major prerequisite for setting cleanup goals, selectng the remedy, and
determining how to implement the remedy while assuring protection of human health and the
environment. However, the diverse charactenstics of CERCLA siies preclude the
development of prescribed ARARS, so that, by necessity, identificanon of ARARS 15
conducted on a site-by-site basis. This paper is designed te inroduce the reader o0 the basic
policies and procedures for implementing ARARs and to foster consistent. nationwide
application of these policiss and procedures.

DEFINITION OF ARARs

Congress provided a statutory basis for ARARSs in the Superfund Amendmerts and
Reauthorization Act (SARA) of 1986, which added Sec. 121, "Cleanup Standards”, 0 the
Comprehensive Environmental Response, Compensation, and Liabiliry Act (CERCLA) of
1980. According 1o Sec. 121(d), which mandates the degree of cleanup that must be
achieved on CERCLA sites, response actions conducted under Sections 104, "Resycase
Authorities”, and 106, "Reimbursement”, of the stamre must at least attain (or the Jeciston
document should jusufy the waiver(s) of) all applicable or relevant and appropriate
requirernents (ARARs) of other Federal environmental laws, more stringent State
environmental laws, and Stae facility-siing laws. ARARSs wnclude:

»  Any swndard, requirement, criterion, or limitation under any Federal environmental
law, such as the Toxic Substances Controi Act (TSCA), the Safe Drinking Water Act
(SDWA), the Clean Air Act (CAA), the Manne Protection, Research, and Sanctuanes
Act (MPRSA). and the Resource Conservation and Rocovery Act (RCRA).

Any promuigated standard, requirement, criterion, or imitagon under a Siawe
environmental or facility-sitng law, including those contuned in EPA-approved
srograms, that has been identified by the State 10 EFA 1n 4 dmely manner.

SARA modified the waivers listed in the 1985 Narional Contingency Flan (the NCP, 40
CFR Part 300.68 (1985)) and established Stawe standards as ARARs 1f they bave been
sromulgated, are enforceabie, and are more stringent than similar Federal standards. Fov the
purposes of CERCLA, the term "State” includes the Territones and Pussessions of the Unued
States, 2s well a5 the Federlly-recognized Indian mbes. In March 1990, EPA promulgated
revisions to the Nadenal Qi and Hazardous Substances Conungency Flan {NCP) that
imcorporate the ARARS provisions contained ino SARA.

USEPA OSWER/QERR, June 1992

Best Available Copy
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Applicable Requirements and Relevant and Appropriate Requirements

ARARS consist of two sets of requirements, those that are applicable and those that are
relevant and appropriate. Applicable requirements are those substantive standards thac
specifically address the situacon at a CERCLA site; however, an applicable requirement need
not have been promulgated specifically to apply 10 CERCLA sutes. Decisionmakers have
mummal discredon in deermining whether a requirement is legally applicable; if the
jursdictonal prerequisites of the requrement, when objectively compared o the
circumstarces at the sue. show a direct comrespondence, the requirement is applicadle. These
prerequisites censist of wdentfying: (1) who is subject to the statute or regulation; {2) what
types of substances or acovides fall under the authonty of the statute or reguiaucn; (3) what
is the time period for which the statute or regulation 1s in effect; and, (4) what types of
actvides does the statute or regulation require, limit, or prohibit, If a requirement is nost
egally applicable, 2 decisionmaker must exercise best professional judgment 0 determine
whether it is relevant and appropriate under the circumstances of the release of contaninauor.

The procedure for determining whether a requirement is relevant and appropnate is a (wo-
siep process, First, w0 determine relevance, the decisionmaker must determine whether the
requirement addresses problems or situatons sufficiently similar to the circumstances of the
proposed response acton. Second, for appropriateness, the determination must be made as to
whether the requirement would also be well-suited to the condigons of the site. There ace
sight comparisons which must be made, where pertinent, (n determining relevance and
appropriateness (40 CFR Part 300.400(g)2)): '

* The respective purposes of the requirement and of the CERCLA acnon;

+ The medium regulated or affected by the requirement and that which is contammaiea
or affected at the TERCLA site;

+ The substances regulated by the requirement and those found ar the CERCLA sue:

+ The acrivites rcgulated by the requirement and the remedial acrion conemplated at the
CERCLA site;

« Any vanancCes, waivers, or exemptions of the requirement and their availability for the
circumseances at the CERCLA site:

«  The respective type of place regulated and thar affected by the release or CERCLA
action;

+ The type and size of the squcture or faculity regulated. and such affected by the
release or contemplated by the CERCLA acton; and,

« Any consideradion of use or potennal use of affected resources,

USEPA OSWER/QOERR, June 1992

I~
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respectvely, in the reguirement and at the CERCLA sute.

Note that in some cases, oaly a portion of a requurement wili be boths relevant and
appropriate. Once a requirement is deemed relevant and appropriate, it must be attained (or
waived}. If a requirement is not both relevant and appropnate, it i5 not an ARAR.

To-Be-Considered Requirements (TBC’s)

Many Federal and Stale snvironmental and public health agencies develop criteria,
advisones, guidance, and proposed standards that are not legally enforcesble but contan
information that would be helpful in carrying out, or in determining the level of
protectiveness of, selected remedies. In other words, "to be considered” (TBCs) marerials are
meant t¢ complement the use of ARARS, not to compete with or replace them. Because
TBCs are not ARARs, their identification and use are not mandatory.

In conjunction with the completion of the baseline risk assessment, where no ARARs
address 2 partcular simation, or the existng ARARs do not ensure sufficiens protecnvensss
(e.g., because of cumulative effects due to either multiple pathways for expostre 10 a
contaminant, or rauitiple contaminants in a single pathway), the TBC advisories, criteria. or
gwdelines should be used to set cleanup targets. In such cases, health advisories or toxiciry

values, together with standardized exposure assumptions, are used in serting the preliminary
rervediaton goals.

Also. TBCs may be invaluable in deciding how to cany out a particuiar remedy. Many
ARARs have broad performance criteria but do not provide specific insoucdous for
impiementation. Often those instucoons are contained 1 supplemenial program guidance.

SCOPE OF ARARs

ARAR; are identfied on a sie-by-site basis for all on-site response acdons where
CERCLA suthority is the basis for cleanup. The lead agency (e.g., EPA, another Federal
agency, or 2 State) as well as the supporting agencies must idenufy and discuss informauon
aocut potendal ARARs with each other. For Fund-financed CERCLA sitzs and for those
acuons aken purenant to CERCLA Secdon 106 authority, EPA makes the final decision on
ARARs. Cleanups at all CERCLA sites, regardless of whuch zgancy hes the lead. must
comply with (or waive) ARARs. Tt is unportant w recopnize that CERCLA addresses iwo
types of response actions, remadial and removal, two classes of requirements, substantive anml
administrative; and, twg cleanup locations, on-site and off-site.

Remedial Actions

According 1o CERCLA and the 1690 NCP, all remedial acdons taken under CERCLA

USEPA OSWER/OERR, June 1992

11
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must meet ARARs at the complenon ot the acnon {(or jusufy a waiver). Further, the 1990
NCP requires CERCLA remedies to atiain or waive ARARs during the course of a rernedial
acuon. Moreover, where an ARAR requires a permit, CERCLA provides for the on-site work
to comply 'vith only the substanove, but not the adminisirauve, requirements of the ARAR.
Complying with ARARs bott: during the implementanon and upon complenon of an acnon

heips the lead agency assure that the actwity can be carmed out 1 a manaer :hat is prowectve
of human heaith and the environment

Removal Actions

Although the statute specifies ARARSs only for on-site rzmedial acuons, the implementng
rule, the NCP (at 40 CFR. Part 300.415(i}), requires removal actions w attain ARARS to the
extent pracucable, considenng the exigencies of the situadon at the site. Regulanons under
other environmental and public health laws may belp determine the appropriate manner n
which to proceed with a removal actdon. Removal actions generally focus on the swbiiizauor:
of a release or threat of release and mitiganon of near-term thrests. For example, a removal

acdon may be conducted to remove large numbers of leaking drums and the associated
contaminated soil.

EPA has adopted two criteria for determining pracdcability: the urgency of the situanon
and the scope of the removal action. Because of the urgency ar the site, an On-Scene
Coordinator {OSC) may have to undertake an immediate response to remove or statilize
leaking drums near a residential area in order to prevent a fire or explosion. Where such
conditions constrain or preciude efforts to identfy and attain ARARs, the OSC’s
documentation of these conditions will be considered sufficient basis for jusifying not
artzining all ARARs. Where a removal acton is for a limied purpose (¢.g., 0 adaress a
direct-coniact thraat 1o aearby schoolciuldren), anainment of soil cleanup ARARs that would
Tequire a more exiensive response action may be beyond the scope of the removal acton, and.
therefore, unpracticabie. Moreover, requiremenis are only ARARs whea they pertain 1o the
specific action(s) undertaken on-site. For example, if the removal of the drums aso included
excavaung highly contarmnated scil, the removal acoon would net have 1o meet standards for
other media. if those standards might be ARARS for a final remedial acnon af the site.

Substantive Requirements

Although a substartive requirement usually specifies a level or standard of contmel
could inztead provide performance cnteria or locadon restricdons. [n addinen, moniicrnng
mquirements are considered substannve, for the purpose of ascentaining whether the levels
and limitations set in the decision document have been attained.

Remedies conducted entirely on-site must comply wiih only the subsmnnve provisions of
requirsments that are ARARS, pursuant t¢ CERCLA Sec. 121(d)(2). Also, CERCLA Sec.
i21(2)(1) specifically exempts on-site actions from obtaxming Federal, State, and local permuts,

USEPA OSWER/OEKR, June 1992 4
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although the substantive provisions of permitung programs that are ARAR must be mer (or
waived). This permit exemption applies 1o all on-site CERCLA activities both before and
after the remedy has been selected. The exempunon applies regardless of whether the lead

agency is EPA, another Federal agency, or a State, when the acavity (which could be an
investiganon Or a Sec. 106 acucn) is conducted endrely on-site.

Administrative Requirements

Exemption from administrative requrements for on-site actions promotes expeditous
response 0 protect human health and the environment from actual and potenual threats at
CERCLA sites. Congress recognized thar subjecting CERCLA decisionmaking o the mvriad
of overlapping and potentally disparate administrative requirements of other Federai and State
laws might significantly lengthen response time. Moreover, CERCLA has its own ses of
procedures designed to promote the type of counsultation and public review gensrally achieved
during the permmit application process. These procedures address the remedy selection process
and also provide opportunides for svstematic Staiz and community involvement

Adminisratve requirements consist of those mechanisms that facuitate the
wuplementaton of the substandve requirernents of statuwes or regulanons. In other words,
requirements that in and of themselves do not define a level or standard of conuol are
considered administrative; ¢.g.. approval by or consnltation with adminisoratve bodies,
applicanon for permits, documentation, reporting, and recordkeeping. However, EPA
recognizes the benefits of consultation, coordination, reporting, and other such practices and
stongly encourages decisionmakers to engage in these activites, as wall.

On-Site vs. Off-Site

CERCLA and the NCP provide decisionmakers with guidelines on the ways 1o dstermne
vhether actons will be conducted on-site. {a the NCP, the ierm "on-site” means the
geogravhical (or, as the NCP calls it, the "areal™) extenr of the contamination and ali switable
areas in very ciose proxirnity o the conaminanoun that are necessary for unplementanon of
the response action. In this definiton EPA includes both the surface area and the ait above

the site, as well as the hydrogeologic contaminadon beneath the swrface, including the
ground-water plume.

‘This broad definition of “on-site” provides EPA wath flexability 1 sicuavons whers
\npiementancn necessitates conducting acuvines cutside of the waste wea itselfl and/or in
areas not conuguous to the site. Cleanup actons that fall within this definition must meet the
substannve but not the administrative requirements. On the other hand, jesponse acoons
carried out off-sie are simply subject to applicable law, including adminustranve requirtments
and any specified procedures for obtaining permits. For off-site actions. of course, no

analysis of relevant and appropriate requirements is oceded, and to statuory ARARS waivers
are avaiable.

USEPA OSWER/OERR, June 1992 5
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TYPES OF ARARs

Any substannve environmental (or State facility-siting} requirement has the potznual to be

an ARAR. Due to the complexity of the universe of such requirements, EPA divides ARAR:
into three categories w facilitate identificanon;

+ Chemical-specific ARARS usually are either health- or nisk-based numencal values or
methodologies that establish the acceptable amount or concentration of a chemical that
may remain in or be discharged to the environment. Where more than one
requirement addressing a contaminant 15 detsrmined to be ARAR. the requiremsnt thac
should be used is the one that is the most stringent. Nofe, however, that in some
cases, a less stringent requirement is more well-suited to the circumstances at a site,
such that a more swingent requirement will not be deered 1o be relevant and
appropriate under the circumstances.

»  Location-specific ARARS generally restrict certain activides or limiy concentations ot
hazardous substances solely because of geographical or land use concerns.

Requirements addressing wedands, historic places, floodplains, or sensitive ecosystems
and habttats are potental iocation-specific ARARs.

» Action-specific ARARS usually are restrictions on the couduct of certain activities or
the operation of certain technologies at a particular site. Regulatons thar dictae the
design, constructon, and operatdng characteristics of incinerators, air swipping units, or
a landfill consoruction are examples of action-specific ARARS.

Some ARARs might not fit neady into any one of these categories while others may
qualify for more than cne.  Even if an ARAR does not fall into any such cawegory, it may
sull be an ARAR if it meets all the jurisdicgonal definidons for a requirement t be 2a
ARAR.

TIMING OF COMPLIANCE

Although CERCLA stipulates only thar ARARS must be met at the complenon of the
remedial acton, the NCP requires amainment of ARARs during remediation, as well. Duwg
the course of the Remedial Design/Remedial Acdon (RD/RA), the laad agency 1s responsible
for ensuring that all Federal and State ARARSs idendfied for tie scnon are being met, unless
waiver ;as been nvoked.

An examnple is air swipping. Air smipping units designed to uear ground wuler
contaminated with volanle orgame compounds (VOCs) have ihe potental © emit VOCs 1w
the air Where Federal and State ARARSs governing air emusstons of VO(Cs or the: operaton
of air suippers have been idendfied, the remedial action shouid anamn those ARARs during
the course of cleanup. However, ARARSs thue are used to deteemine final remadiation levels

USEPA OSWER/CERR, June 1992 6
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apply onty at the completion of the actnon. Thus, in the awr-sTipping example, the ground-
water cleanup levels would not be met undl the compledon of the ar-smpping acnon, which
could last as little as a few months 0 several decades.

CERCLA provides a number of waivers, incleding one for interim actions, as long as the
finai action atawns the wawved standard. If there is doubt about whether an ARAR can be met

during the remedial acdvity, but no doubt that it will be met at compledon of the remedy, chis
waiver can be considered.

POINT OF COMPLIANCE

Paoints of compliance for attaining precise remediation levels are established on a site-
specific basts. There are some generel policies for establishing points of compliance. For
grour.d water, remediation levels should generally be attained throughout the contaminated
plume, or beyond the edge of the waste management area when waste is left i place (asin a
closed, capped landfill). EPA does acknowledge, however, that in specific ground-water
cases, an alternative point of compliance might be more protecdve of public health and the
environment. For air, the selected levels should be established for the maximum exposed
individual. considering reasonably expected use of the site and surrounding area. For surface
waters, the selecred levels should be attained at the point, or points, where the release enters

the surface waters.
WAIVERS

It certain instances, EPA may choose an on-site cleanup method which does ot meet an

ARAR. CERCIA Sec. 121(d) establishes six conditions under which an ARAR may be
waived:

+ Interim Measure
o (reater Risk 1o Health and the Environment
«  Technical Impractcability
« Equvalent Standard of Performance
+ Inconsistent Application oi State Requirements
» Fund-Balancing
These waivers can be used for both remedial and removal actions: they apply 19 ARARS

compliance only on-site. One of these waivers must be invoked for each ARAR that the
remedy will not attain. Other statutory requirements, such as the one mandatng remedies that

USEPA OSWER/OERR, June 1932 1
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are protective of humnan health and the environment, may not be waived.

Interim Measure

The Interim Measure waiver (CERCLA Sec. 121(d)(4)(A)) is for 2 temperary action tnat
does not aitain all ARARS, but will be followed by measures that wiil complete the cleanup
and arttain all ARARs. The interim action should neither exacerbate the problems at the site
nor interfere with the final remedy. An Interim Measurs waiver may be useful when a final
remedy is divided into several smaller acdons or operable units.

Greater Risk to Health and the Environment

The Greater Risk 1o Health and the Environment waiver (CERCLA Sec. 121(d)(4}(B)), is
for situations in which compliance with an ARAR would result in greater risk than
noncompliance. Before invoking this waiver, site decisionmakers need to consider the
magntude, duration, and reversibility of adverse impacts resulting from compliance with such
an ARAR, as compared with the protectiveness of a remedy thar is not in compliance. Ounly
for ARARs tat would cause greater risk can one invoke thic waiver.

Technical Impracdecability

The Technical Impracticability waiver (CERCLA Sec. 121{d){4}(C)) may be used when
compliance with an ARAR is infeasible from an engineering perspective. The erm
‘impracticable” means an unfavorable balance of engineering faasibility and reliability.

Because engineering is ultimately limited by costs, estimated costs are a legitimate—but not
'he primary--considerauon in determining feasibilicy

Equivalert Standard of Performance

The Equivalent Standard of Performance waiver (CERCLA Sec. 121{dX4)D)} may be
wnvoked when an ARAR can be equaled or exceeded through an alternate cleanup method,
which should achieve contaminant limitaticns and demonstrate reliability and effectvenass as
a systewn.  Although this permits flexibility in choosing a ¢leanup iechnology, it must Jot
reduce the standand of performance or the required level of conmol.

Inconsistent Application of State Requirements

CERCLA Sec. 121(d}4)(E) allows the selection of a remedy that doss noz compiy with &
State ARAR when that State has applied that particular requireraent inconsisicndy. The

USEPA OSWER/OERR, June 1992 8
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wasver (s designed 1o avord unreasonable restcdons at CERCLA sues if those Swie
requuemnents have not been applied to non-CERCLA sies. Because EPA presumes State
standards are appiied consiseently, the State does not have w document consistency unless
requesied 0 do so. Vanably applied or inconsistently enforced State standards may prompt
the invocation of thus waiver. A single example of the State's having chosen or approved a

less smingent standard than that specified in the ARAR may be sutficient justfication for the
waiver.

Fund.Batancing

A Fund-Balancing waiver (CERCLA Sec. 121(d)(4)}(F)) may he spplied when the cost of
attaning an ARAR for a soiely Fund-financed asction does not represant 2 reasonable balance
between the availabulity of Fund monies for remedies at gther sites ang the degres of
protection andcipated at the site. In other words, the waiver may be invoked when meeting
an ARAR would entail such cost in relation to the addad degree of protaction or reduction of
risk that remedial action at other sites might be jeopardized As with all waivers. however,
the selected remedy sdll must comply with the starutory requirement for protectiveness.

Tt is EPA policy 0 routinely cousider, though not necessarily to invoks, this waiver when
the cost of attaining an ARAR 15 four nmes the nauonal average cost of an operable umt.

For example. the threshold amount in 1991 was approximately $57.6 million. The wawver
may be congidered at funding levels beiow the threshold, as weil

ARARs: CERCLA’s RELATIONSHIP TO OTHER LAWS

The Narion's goal to protect human health and the environmen: ied 1o the enacumenr of
envirorunental laws which address releases, or tueats of releases, of hazardous substances.
Each environmental statute has its own focus, whether o control the level of poilutants
introduced wito 2 single medium or t address a specified area of concern, suck as pesucides

or waste cleanap. The following charts summarize how four major Federal stautes teraes
with CERCLA acuons.

USEPA OSWER/OERR, lune 1992
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The Resource Conservation and Recovery Act (RCRA, 42 USC Secs. 6301-5987) was
enacted in 1976 to address the problem of how o safely dispose of huge volumes of newly-

generated solid ang hazardous waste. RCRA authonzes a general regulawory program for the '

"cradle--grave” management of all process wastes that are hazardous, and requares
comectve acnon for releases of such wastes.

RCRA standards may be potental ARARs and may be centval to selecung remedies ac
certan CERCLA sites. In assessing cleanup remedies, CERCLA requires EPA (o consider
the iong-term uncertainties associatad with land disposal, long-term mantenance costs, and

other congideratons typical of RCRA (RCRA Orientauon Manual, EPA Pub, Na. 530-3W.
90-036).

RCRA wnpiernents (at 40 CFR Parts 240-2380) four disunct, ye: interreiated, regulatory
programs:

Sabtitte C Hazardous Waste Management Program seis national standards fow hazardous
waste management and provides for oversight of State unplementanon of RCRA;

Subtitle D Solid Waste Management Program sets nagonal standards for the mamagement
of solid waste (e.g., mumcipal solid waste landfills);

Subtite I Underground Storage Tauk (UST) Program is designed tc protect ground
water from leaking underground storage wnks; and,

Subttle J Medical Waste Program esteblishes a two-year demonswation program (o frack
medical waste from generagon to disposal.

Subrite C hazardous waste requrements most directly relate w CERCLA because of the
sirilarity of sutes and wasteg. The standards for managing harardous waste aifect many
CERCLA response decisions (e.g., which off-site disposal facility o use or which regulatory
requirsments 10 consider n rESponse acHon).

Example of the use of RCRA: Whenever a8 CERCLA remedial achen invvolves on-site
aeagnent, storege, or disposal (TSD) of hazardous wasze, the action must mest RCRA
techmcal TSD standards (40 CFR Part 264).

Although 8 hazardous wast® might not be speciiically a RCRA-Usted hazmdous waste,
RCRA regulations may be found 10 be redevant and apgroprate to o CERCLA site. Thus,
RCRA can directly influence remedial acton design and unpiementation.

For ARARS nformation conceming Land Dispasal Pestrirticas and other RCRA
requirements, refer to the RCRA seedon of the Compendium of CERCI.A ARARs Fagt
Sheers and Directives (EPA Pub. No, 9347.3-15).

{please sec follovang chart)
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CWA

The gbjective of the Clean Water Act (TWA, 33 USC Secs. 1251:1376), enacted 11 1977
and amended by the Water Quality Act of 1987, is o restore and mamuun the quality and
integnry of the United States’ surface waters. The contai of discharges o these waters s
accomptished by means of Federal and State discharge standards.

The CWA provisions (40 CFR Part 122) that are most likely to be ARARs for CERCLA
actions address: (1) water quality critena; (2) surface-water quality; (3) direct discharges to
surface waters: (4) indirect discharges 1o publicly-owned treaument works (POTWSs): and, (5)
discharges of dredge-and-fill mawenals into surface waters, inciuding wedands,

CERCLA Sec. 121(d)(2}(BY1) says that hazardous substances, polutants, or conaminams
left on-sue at the conclusion of the remedial acnon shall anaun Fegeral waicr qualay critena,
where relevant and appropriate under the ciumstances of the releass.

According o CWA Sec. 303, States must promulgate water quality standards, and these wali
te applicable w CERCLA discharges. States are requur2d to zstablish numenical or narrauve
standards which will be used to protect the designated use of the water body. Thess Swae
water quality standards are based on Federal water quality cnena developed by EPA.

Effluent guidelines are set by the permitting aythorizy, ewhe EPA or the State. These
guidelines are numencal vaiues or standards which any discharge must meet and with which
a CERCLA discharge must comply.

CaA

The Clean Air Act (CAA, 42 USC Secs. 7401.7642) i3 3 comprehensive Federal stamie
designed 10 conwol and abate air pollunon through reguiation of aur emissions from mobile
and stationary sources. [t involves a series of intemrelated reguiaxcry programs inplemenizd
by Federal, State, and locil authorities, While the imtal le@siaion addressing ax pollunon
wad enacted in 1955, the CAA of 1963 is generally considered 10 be the precurser of wday’s
Caa. The CAA was further amended in 1967, 1970, 1977, 4nd in Novembez 1950,

The Act 15 implemented 2 40 CFR Parts 50-99. For six polluants (carbon menoxide, lead.
mwogen dioxide, particulate maner equal w ar fess than 10 mucrons partisle swe (PM,),
ozone which results from the emissions of vodazile argunse cozmpounds (VOCs), and sulfue
oxides) the National Ambien: Air Quality Sendards (NAAQS) have been estzblished (40
CFR Par 50). Siates are responsibie for implementing the WAAQS, whick are potnnal
ARARs in those States that have fumished EPA their State Implementpon Plans ($TPs) :
stating thewr soategy for achieving and main@ining the NAAQS.

The CAA and CERCLA interact in two ways: (13 CAA hazardous ax pollumals are
included g5 CERCLA hazardous substances, and, {2} CAA emissions bmpanons may L
Yecome potznpal ARARS for CERCLA respoases. Note that some ar enussions bmiis ars l‘
promuigaied under RCRA (40 CFR Parts 264 and 269). }
CAA enuswons bmtations may become ARARS fur CERCLA responsts o e wiys they
provide ziggess for Superfund acton (iLe., of baseline cond:tioos {pre-cleanup) exceed aur l
fwrdards, acoon may be warranted), cleanup standards for addressir g unremediated l
condiuons, and smussion standards for cleanup tachnologies e ployed o 3 response acnor.

»

& I ———y

(please sex following chart)
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:§ OV A The Safe Drinkizg YWater Act of 197« - USC Secs. 30G€-3005-11) was last amended in 5

536, [ requures EPA to establish regulsnons © ~toweet human health from contammnanis in
drnking water. CERCLA Sec. 121(@%23A)(i) eequires an an-sive CERCLA, remedial acuon
to atiain SDWA standards ot levels of conmrol where uiey are ARARs. Adso, CERCLA Sec.
121(d)2)(A) requires remedies to wmn non-zero Maximum Contaminans, Level Goals
(MCLGs), where relevant and appropnate under the curcumstances of the sie.

+  The SDW A implements (at 40 CFR Parts 141-143) the following progroms: (1) Dnnking
water standards: (2) Underground Injecnion Conttol programs: and, (3) Solr-Source Aquifer
and Wellhead Protscaon programs. Each of chese programs either contains standards wiich

may be patential ARARS or has developed gwidance "o be conndered” (TBCs) tor ceruan
CERCLA acuons such as ground-water remedianon.

" e e ——— e

1
}
{ «  SDWA reguiations apply to CERCLA sie discharges by eswmblishing cleanliness standards.
l placing restricdons on tachnology, and triggering response acnons at the sues.

i

!I " - Prumary drinking water standards, which consist of conaminant-specific stancards «, . 14§
Mangmarn Contaminant Levels (MCLS), are enforceabie at the Federzl Tevel. WM™ - set
an S s¢ os feasible w MCLGs, which are smcdy heaith-based and do nen ks ing »..ourt
cost or feanbility of anaining the goals. While EPA sess and enforces e Fecterni M7 -
and MCLGs, Statas may adope and enforce more stingent praary stanclands.  Seco i -

\ sandards 0 reguinie the sesthetic quality of water supplies are 5ol enforceabie .. it

1 “ederal level, uniess incarporated into & binding State standard.

[

g F T e T

MCLs and non-zero MCLGs are generally relevant and appropriate for wate: . - N

!
b ‘¢ wi be used, for drinking. The MCLs are established aceording to MCLGy, «  ppoosnos
! + the site, A proposed MCL is a TBC whers no prorulgaged standard exisis,

v3 etample of how SDWA regulations became potential ARARS in & CERCL.: o

e use of MCls 1o set cleanup goals for ground wates contuninated wis vclaule urganc

e  (VOCs). EPA hag established enforceable MCis for VOCs 1 publc drnbang

-phes. These MCLs are usually not applicable tut may be mlevant ant ra0pmuLe
. : ) ating ground water used for dnnking.

PR I e — o R

Pl 6 a asdUIR! Rl L o
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-+ oomoon the subject of ARARS for CERCLA actions can be found i iheta e tulents
sde { publicaton nugnber).

it Congingency Plan gad Index (EPAJOERR Pub, No. 9200.2-14)
v 1y Questions & Answers Fact Sheet: Revised NCP (EPA Pyb. No. 32342.70707,
4 RaRe Handdonk (EPA Pub. No, 9234 2.23)

reirireg Course {(EFA Pub. No. 9234 2-24)

Compandinm of CERCLA ARARs Fact Sheets and Directives 77 B NG, i 3LE fownen
through August 1991: for later ARARs documents, see latest 2av: W Supee vl Psgan
w: blicatons;
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