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MCA$ EL TORO

/O DEPARTMENT OF THE NAVY 55ZC # 5090.3

SOUTHWEST DIVISION
NAVAL FACILITIES ENGINEERING COMMAND

1220 PACIFIC HIGHWAY
_ SAN DIEGO, CA 92132-5190

10 April 2000

MEMORANDUM

From: BRAC Environmental Coordinator, MCAS E1 Toro
To: SWDIV Environmental Administrative record

Subj: INCLUSION INTO THE ADMIN RECORD, THE MEMORANDUM OF
AGREEMENT BETWEEN THE UNITED STATES DEPARTMENT OF THE
NAVY AND THE CALIFORNIA DEPARTMENT OF TOXIC SUBSTANCES
CONTROL

1. For incorporation into the Administrative Record, the subject document is provided.
This document was signed on 9-10 March, 2000, by representatives on behalf of the
Navy and DTSC. This Memorandum of Agreement is significant in that it formalizes
the use of two model environmental restriction covenants.

2. CERCLA Records of Decision at MCAS EL Toro which include property that
may ultimately be transferred by the DON to a nonfederal entity, are expected to
addressthe subject document as well.

DEAN A. GOULD
BEC, MCAS EL TORO



Memorandum of Agreement Between
· The United States Department of the Navy and

The California Department of Toxic Substances Control

Use of Model "Covenant to Restrict Use of Property" at Installations Being Closed and
Transferred by the United States Department of the Navy

1. Background

a. The purpose of this Memorandum of Agreement (MOA) is to formalize the
use of two model environmental restriction covenants (attached) that have
been drafted during negotiations between representatives of the United
States Department of the Navy {DON) and the California Department of
Toxic Substances Control (DTSC).

b. Under CERCLA Sec. 104, as delegated to DON by E.O. 12580, and
implemented pursuant to the National Contingency Plan (NCP - 40 CFR
Sec. 300 et seq.) and 10 USC Sec. 2701, et seq., the cleanup of
hazardous substances, pollutants and contaminants is required to be at a
level that protects human health and the environment. As a result, this
protection can be achieved at certain sites by the imposition of
"institutional controls" (i.e., IC$ - legal mechanisms to protect human
health and the environment by restricting access or exposure to the
contaminanls in question) with or without underlying "engineering controls"

, (i.e., ECs - engineered mechanisms such as a cap on a landfill, designed
to physically insure access or exposure to the contaminants in question is
prevented). Collectively these ICs and ECs are called "land use controls"
(LUCs).

c. !n the case of property being closed and transferred by DON to a
nonfederal entity, it is necessary to insure that these LUCs stay in place
end are honored by all future owners and occupants of the property in
question, for as long as contamination is present at levels that do not
permit unrestricted use. One key way such LUCs can be maintained is by
DON's retention of sufficient legal title and interest to insure continuing
enforcement of the terms of the LUCs, This _etenUonwould entail

burdening such conveyances of title with deed covenants insuring that the
deed transferring such property contain a formal restriction - a restrictive
covenant - on the use of the property that will "run with the land," and is
enforceable against the _ervient estate" (i.e., all future owners of the
land) and is retained by the United States, as represented by DON, acting
as holder of the 'dominant estate." In addition, DON can convey 8
separate and similar restrictive covenant to DTSC as provided in



Section 2 below.

d. In the State of California, such a [estriction on the use of land, to protect
human health and the environment is recognized by Section 1471 of the
Cglifomia Civil Code. This statute characterizes such a restrictive
covenant as an "environmental restri_ion" and requires such words to be
placed in the title of the document creating such an interest. DON has
agreed to Include such restrictive language in the deeds it executes where
it imposes LUCs as a remedy under applicable law.

e. Similar to CERCLA, State environmental protection laws recognize the
availability of using LUCs as remedies to protect human health and the
environment. Currently, DTSC's authority under Chapter 6.5 and 6.8 of
Division 20 of the California Health ancl Safety Code, provides statutory
avenues to impose LUCs at a cleanup site to insure that the LUCs am
honored by future owners. Chapter 6.5 is generally used when the
cleanup see in question is one subject to the State's authorities under the
hazardous waste facflities !aw, and Chapter 6.8 is generally used when
the cleanup site in question is one subject to the State's equivalent to the
federal CERCLA program.

f. In the case of property being closed and transferred to a nonfederal entity
by DON where a cleanup remedy has used LUCs as a remedy as
described above, DON and DTSC have a mutual interest in insuring that
the "environmental restriction" imposed on the [and is enforced for
however long the protection of public health and the environment requires
such restrictions.

g. As a result, DON and DTSC agree that it is in both parlJes' and the
public's interests, that DTSC be in a position to enforce the
"environmental restrictions" that the DON will be imposing on these
transferring parcels of property. To this end, In addition to retaining the
power to enforce protective covenants, DON agrees to convey a separate
power to enforce such restrictive covenants to DTSC equivalent to DON's
power to enforce any "environmental restrictions" burdening the
transferring property by entering into a "Covenant to Restrict Use of
Property." Under both Chapter 6.5 and Chapter 6.8, DTSC has the
authority to monitor and enforce such "environmental restrictions'
conveyed to it by the owner of property on which such an "environmental
restriction" has been found necessary. Therefore, in consideration of
DON's conveying such an interest, DTSC may implement as appropriate
the various statutory authorities it possesses under Chapter 6.5 and
Chapter 6.8 (as applicable) to insure these "environmental restrictions"
are honored by all future owners and occupants.
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2. Terms of Understanding:

a. DON and DTSC agree that in all future property transfers to a nonfederal
agency, where DON is acting on behalf of the United States as the
transferring or disposing agent, the applicable model _Covenant to
Restrict Use of Property" attached to this MOU will be used throughout
California when the proposed remedy involves imposing an lC (except
those "eady transfers" where 1) the transferee will perform the cleanup,
and 2) the cleanup includes an lC in the remedy, and 3) has executed an
order or enforceable agreement with DTSC or has entered into a Sec.
25222.1 agreement with D'r,gc, that calls for the transferee entering into a
"Covenant to Restrict Use of Property' directly with DTSC).

b. DON and DTSC have entered into a number of Federal Facility
Agreements and Federal Site Remediation Agreements for DON property.
These Agreements generally call for coordination of the DON's
satisfaction of its corrective action obligations under the Resource
Conservation and Recovery Act (RCRA) and Health and Safety Code
section 25200.10 with its responsibilities under CERCLA section 120(0,
EO 12580, the Defense Environmental Restoration Program and the
NCP. The Agreements recognize that the DON may satisfy some or all of
its correctiVe action obligations through CERCLA response actions.
Where such corrective action at hazardou_ waste management units is
being satisfied through CERCLA, Attachment A shell be used.
Attachment B is the model which will be used for hazardous waste
management facilities not addressed in Federal Site Remediation or
Federal Facility Agreements.

c, When issuing Proposed Plans for public comment, DON will attach a
copy of this MOU and the appropriate model "Covenant to Restrict Use of
Property" so as to assure the publio that the specific LUC being proposed
will be enforced, in part, by DON's retained power to enforce the deed
covenants and conveyance of the power to enforce protective deed
covenants to DTSC contemporaneously with the execution of the deed
transferring DON's interests tOthe new owner.

d. In using these models to draft the appropriate "Covenant to Restrict Use
of Property," DON's and DT$C's personnel will work collaboratively to
develop the specific information applicable to the given site called for by
Adicles I (Statement of Facts) and IV (Restdctions) of the attached
models. A final "Covenant to Restrict Use of Property" that is ready for
signature for a given site, will be prepared in time to allow it to be
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executed contemporaneously with the execution of the deed transferring
DON's non-retained interests in the property to the new owner. In the

· case of "early transfers" where DON is performing the cleanup after the
transfer, and is imposing an LUC at the time of the "eady transfer'' in
support of its ongoing cleanup activities, the Parties recognize that the
contents of Articles I and IV of the model covenants for such sites will
likely not be as detailed a_;that suggested in the attached models. The
degree of detail contained within the model covenant will be the
information available as to the cleanup site, although the covenants must
be adequate to protect human health and the environment to allow an
early transfer. The form of remedy and any additional associated lC will
be more fully developed once the remedy is selected and implemented.

e. The Parties recogni;,e that given the need to tailor the terms of the
"environmental restriction" to the remedy that is finally selected after
seeking public comment on the Proposed Plan, the terms of the final
"Covenant to Restdct Use of Property" may vary greatly from the draft
proposal. The Parties recognize that the public should be given specific
notice of this fact in the Proposed Plan.

f. The Parties reco9nize that remedies proposed by the DON will be
submitted to DTSC for concurrence. However, there may be unresolved
disagreements at some cleanup sites concerning the remedy being
proposed by DON including, in particular, the scope and nature of the
LUCs, and the terms of any undedyJng, proposed "Covenant to Restrict
Use of Property," In such situations the Padies will use their best efforts
to resolve all disputes informally. If the Parties are ultimately unable to
resolve the issue in dispute, DON and DTSC reserve any fights they
might have to take any action available under applicable state or federal
law.

g. Either Party may terminate its involvement in this Agreement by giving
thirty (30) days written notice to the other Party. Upon receipt of notice
and the expiration of thirty days termination shall occur by operation of
law.

Signed: _ ,/_ ,4.-_,_,_c_ ,2ao o
F.R. Ruehe Date
Rear Admiral
United States Navy
Commander Navy Region Southwest
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Edwin F. Lowry (J Date
Director
Department of Toxic Substances Control
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Attachment A: Model Site Mitigation Program "Environmental Restriction
Covenant and Agreement"

Attachment B: Model Hazardous Waste Management Program/State Regulated
Unit "Environmenlal Restriction Covenant and Agreement"

Approved as to form:

Approved as to form:

Date: _rV"V-c,-tLI_, '_,_c:2p By: _ '_



MODEL SITE MITIGATION PROGRAM

DEED RESTRICTION

RECORDING REQUESTED BY:
[Covenantor's Name]
[Street Address]
[City], California [Zip Code]

WHEN RECORDED, MAIL TO:

Department of Toxic Substances Control
Region
[Street Address]
[City], California [Zlp Code]
Attention: [Name of Branch Chief], Chief
[Branch Designation]

SPACE ABOVE THIS LINE RESERVED EOF{RECORDER'S USE

COVENANT TO RESTRICT USE OF PROPERTY

ENVIRONMENTAL RESTRICTION

(Re: [Insert parcel number(s}and name of site property fo be restricted,I)

This Covenant and Agreement ("Covenant") is made by and between the

United States of America acting by and through the Department of the Navy ("DON')

(the "Covenantor"), the current owner of property situated in [city],County of [ ], State

of California, described in Exhibit "A", attached hereto and incorporated herein by this

reference (the "Property"), and the State of Califomia acting by and through the

Department of Toxic Substances Control (the "Department"). Pursuant to Civil Code

section 1471(c), Health and Safety Code Sections 25222.1 and 25355.5 the
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Department has determined that this Covenant is reasonably necessary to protect

present or future human health or safety or the environment as a result of the presence

on the land of hazardous materials as defined in Health and Safety Code ("H&SC")

section 25260. In addition, pursuant to the Comprehensive Environmental Response,

Compensation, and Liability Act (CERCLA) Section 104 (42 USC Section 9604), as

delegated to the Covenantor by E.O. 12580, ratified by Congress in 10 USC Sec. 2701,

et seq., and implemented by the National Oil and Hazardous Substances Pollution

Contingency Plan (NCP - 40 CFR Part 300) and implementing guidances and policies,

the Covenantor has also determined that this Covenant is reasonabry necessary to

protect present or future human health or safety or the environment as the result of the

presence on the land of hazardous substances, pollutants and contaminants as defined

in CERCLA Section 101 (42 USC Section 9601).

The Covenantor and the Department, collectively referred to as the "Parties",

_ therefore intend that the use of the Property be restricted as set forth in this Covenant,

Jnorder to protect human health, safety and the environment.

The Covenantor retains sufficient legal title and interest in the subject property to

insure continuing enforcement of lhe protective covenants and agreements contained

within this Covenant to Restrict the Use of Property. Further in any subsequent

transfers or conveyance of tifie to nonfederar entities the DON shall burden the property

with additional deed covenants that insure that any subsequent deed or transfer

contains the protective covenants and right of access and power to conduct monitoring

of wastes retained on site. Those covenants and agreements shall be enforceable

against the servient estate in that those protective covenants shall run with the land to
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all suc,oessors and assigns.

- ARTICLEI

STATEMENT OF FACTS

1.01 The Property, totaling approximately [ acres] [ square yards] is more

particularly described and depicted in Exhibit "A", attached hereto and incorporated herein

by this reference. [Exhibit 'A ' must Include the legal description of the property used

by the county recorder, This must include the particular description of the

boundaries of the area to be subject to 'a particular use restriction, ff the property

does not already have a legal description (it generally will not if it is a portion ora

larger piece of property) a survey will be required.] The Property is located in the area

now generally bounded by [include narrative description of the area; this will typically

be street names: e.g., Main Street on thenorth, Maple Street on the east, etc.] County

of [ ], State of California.

1.02 [Use this paragraph if imposing additional restrfctions on a portion

of the Property, for example on a capped portion, or if for any other reason it Is

necessary to precisely identify any porb'on of the property, such as an area with

groundwater monitoring wells. The purpose of this paragraph is to give the

precise location of $_lch areas where use restrictions generally will apply.

Renumber following paragraphs accordingly,] A limited portion of the Property is

more partk_ularlydescribed in Exhibit "B" which is affached and incorporated by this

reference ("Capped Property") as defined below [or "(other identified) Property'7.

[Exhibit B must include a legal description of the exact area(s) being restn'cted
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and any necessary diagram(s). This will generally require a legal ;_urvey and

engineering drawing for the Cap or other area to be further restricted,] The

[Capped (or other de_cdption)]Property is located in the area now generally bounded

by [ ]. [Include language that generally describes the Capped or other identified

Property.] The [Capped (or other identified)Property is also more specifically

described as encompassing [ ] County Assessor's Parcel No.(s) [ ].

1.03 [Briefly describe the remedial measures implemented at the

Property, Including, if applicable, installation of a cap and construction and

ongoing operation and maintenance of a groundwater treatment system, in order

fo identify the remaining contaminants and physical remedial measures on the

Property that necessitate this deed restriction. This paragraph should a!.1;obriefly

discus=; the regulatory context for the DON facility, Reference should be made to

any applicable Federal Facility Agreement (FFA) or Federal Facility Site

Remediation Agreement(J=FSRA) and any corrective action obligations under

RCRA or Chapter 0.5 of Division 20 of the Health and Safety Code covered by the

FFA or FFSRA. This paragraph should refer to, and give the approval date for, the

RAP, ROD, RAW or other decision document that selected the remedial measures

at the Property and required this Covenan£]

SAMPLE [For a facility which has an FFA or FFSRA and hazardous waste

management units]: The DON and the Department entered into a Federal Facility

Agreement (FFA) on [date]. Pursuant to that FFA, the DON may satisfy some or all of

its corrective action obligations under the Resource Conservation and Recovery Act
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(RCRA)(42 USC 6901 et seq)or Califomia Health and Safety Code sec'tin 25200.10

through CERCLA response actions. {Proceed to additional SAMPLES as

appropriate,]

SAMPLE [For a property with remaining contamination, but no cap, O&M,

or other ongoing response activities]: The Property is [a portion of a site] being

remediated pursuant to a Record of Decisfon (ROD) pursuant to the Defense

Environmental Restoration Program (DERP), 10 U.S,C. section 2701 et seq, and

CERCLA; and a Remedial Action Plan (RAP) pursuant to Chapter 6.8 of Division 20 of

the H&SC, under the oversight of the Department. The ROD/RAP provides that a deed

restriction be required as part of the site remediation, because lead, which is a

hazardous substance, as defined in H&SC section 25316, and a hazardous material as

defined in H&SC section 25260 remains at depths of 10 feet or more below the surface

of the Property. The DON circulated the ROD/RAP, for publ;c review and comment.

The ROD/RAP was approved by the DON and concurred in by the Department. on

[date], pursuant to which the Property was excavated to a depth of 10 feet, graded,

then back'filled with clean soil.

SAMPLE [For a property with ongoing operation and maintenance ora

monitoring or treatment system and/or cap. The exact provisions of this

paragraph will var), depending upon the facts of the particular site or facility, The

paragraph below is illustrative of the kind of information that should be included.

Note specifically there is reference to a signed Operation and Maintenance

Agreement.]; [Covenantor] [or party responsible for the activity, if different from
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Covenentor] is remediating the Property under the supervision and authority of the

Department. The Property is Ia portion of a site] being remediated pursuant to a

Record of Dec[sion (ROD) pursuant to the Defense Environmental Restoration Program

(DERP), 10 U.S,C. section 270t et seq; and a Remedia! Action Plan (RAP) pursuant to

Chapter 6.8 of DivisTon20 of the H&SC. Because hazardous substances, as defined in

H&SC section 25316, which are also hazardous materials as defined in H&SC section

25260, including volatile organic compounds, total petroleum hydrocarbons, chlorinated

benzenes and polychlodnated biphenyls, remain in the soil and groundwater in and

under portions of the Property, the Remedial Action Plan provides that a deed

restriction be required as part of the site remediation. The DON circulated the

ROD/RAP for public review and comment. The ROD/RAP were approved by the DON

and concurred in by Department on [date]. Remediation includes installing and

maintaining a synthetic membrane cover ("Cap") over the Capped Property. The Cap

consists of a Iow permeability synthetic membrane and other associated layers, as

more particularly described in the engineering drawing attached as Exhibit "B" hereto.

The response action also includes the installation and operation of: (I) a passive gas

collection system on the Capped Property which removes volatile organic compounds

migrating upward from under the Cap, (2) a vapor extraction system, which remediates

certain volatile organic compound-impacted soils, and (3) groundwater monitoring wells

("Monitoring Wells"), The location of the gas collection system, vapor extraction system,

and Monitoring Wells are shown on Exhibit "B'. j"This exhibit will have been identified

in paragraph f. 02.] The operation and maintenance of the Cap, gas collection system,

vapor extraction system, and Monitoring Wells is pursuarlt to an Operation and
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Maintenance Manual incorporated into the Operation and Maintenance Agreement

' between [Covenantor] [or name of other entity] and the Department dated [ ]. [if an

O&M Agreement has not been signed, the approval date for the O&M Manual or

Plan should be referenced.]

1.04 [This paragraph should set out specific informab'on about the risk

assessment findings relevant to the contaminants of concern remaining at the

property, essentially the basis for the restrictions imposed by this covenant. The

Restrictions in Paragraphs 4.Of, and any requirement for Soil Management

Activity and any Prohibited Activity must be linked to the contaminants and risk

assessment as discussed in this paragraph. The following paragraph is given for

purposes of illustration. Each sire will have different facts; those should be

developed in a manner _;imilar to the sample paragraph given here. Land use

must be con_;istent with the approved RAW, RAP or ROD and the health risk

assessment,]

SAMPLE: As detailed in the Final Health Risk Assessment [or other

appropriate document] as proposed by the Covenantor and approved by the

Department on [date], all or a portion of the surface and subsurface soils within 10 feet

of the surface of the Property contain hazardous substances, as defined in H&SC

section 25316, which include the following metal contaminante of Concern in the ranges

set forth below: arsenic (0.3 to 38.1 parts per miTlion("ppm"), beryllium (2.6 ppm),

copper (4.6 to 756 ppm, and nickel (7.3-105 ppm). _naddition, there are Iow pH soils.

Based on the Final Risk Assessment the Department and the Covenantor have
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concluded that use of the Property as a residence, hospital, school for persons under

the age of 21 or day care center would entail an unacceptable cancer risk to the users

or occupants of such property operated or occupied. The Department and the

Covenantor have further concluded that the Property, as remedlated, and operated or

occupied subject to the restrictions of this Covenant, does not present an unacceptable

threat to human safety or the environment, if limited to [as applicable: commercial and

industrial, parks, open space,[or other appropriate]] use.

SAMPLE: [Note: Groundwater restrictions in Paragraph 3,04 must be based

on a discussion of what contaminants are found in groundwater at the site, and

what the drinking water standards are.]

Groundwater at the Property is found 15 to 20 feet below ground surface.

Contaminants in the groundwater include benzene (50- 123 ppm), chromium (75-213

ppm) and TCE (350-780 ppm). California drinking water standards are benzene at 0.08

ppm, chromium at 30 ppm and TCE at 5 ppm. The Department and the Covenantor

concludes that the groundwater presents an unacceptable threat to human health and

safety absent an environmental restriction to eliminate exposure to such levels of

groundwater.

ARTICLE II

DEFINITIONS

2.01 Department. "Department" means the State of California by and through

the Department of Toxic Substances Control and includes its successor agencies, if
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any.

2.02 Owner. "Owner" shall include the Covenantor's successors in interest, and

their successors in interest, including heirs and assigns, during his or herownership of

all or any portion of the Property.
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2.03 O_cupant."Occupant"meansOwnersand any personor entity entitledby

· ownership, leasehold,or other legal relationshipto the rightto occupy any portionof the

Property.

2.04 Ccvenantor. "Covenantor"shall meanthe UnitedStates actingthrough

the Departmentof the Navy (DON).

ARTICLE III

GENERAL PROVIS!_ONS

3.01 Restrictionsto Runwith the Land. ThisCovenantSetsforth prote_ve

provisions,covenants, restrictions,and conditions(collectivelyreferredto as

"Restrictions"),subjectto whichthe Propertyand everyportionthereof shall be

improved,held, used,occupied, leased,sold,hypothecated,encumbered, and/or

conveyed. These Restrictions are consistentwith the separaterestrictions placed in

the deed by and in favor of the Covenantor,conveyingthe Propertyfrom the

Convenantorto its successorin interestdescribedabove. Eachand every Restriction:

(a) runswith the land in perpetuitypursuantto H&SCsections2§222,1

25355.5(a)(1)(C)and CivilCodesection 1471; (b)inures to the benefit of and passes

with'each and everyportionof the Property;(c) shall apply to and bind all subsequent

Occupantsof the Property;(d) is for the benefit of, and is enforceablebythe

Department;and (e) is imposeduponthe entire Propertyunlessexpresslystated as

applicableonly to a specificportionthereof.

3.02 Bindingupon OwnerslOccuoants.Pursuantto H&SCsections 25222.1,

25355.5(a)(1)(C),this Covenantbinds all Ownersof the Property,their heirs,

successors,and assignees,and the agents, employees,and lesseesof the owners,
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heirs, successors, and assignees, Pursuant to Civil Code section 1471(b), all

successive owners of the Property are expressly bound hereby for the benefit of the

Department.

3.03 Written Notice of Hazardous Substance Release. The Owner shall, prior

to the sale, lease, or rental of the Property, give written notice to the subsequent

transferee that a release of hazardous substances has come to be located on or

beneath the Property, pursuant to Health and Safety Code section 25359.7. Such

written notice shall include a copy of this Covenant. [This last sentence is optional, to be

used at sites where it i$ importantthat buyersand tenantsbe specificallyaware of the

ongoingremediation and theirobligations.]

3.04 Incorporation into Deeds and Leases..The Restrictions set forth herein

shall be incorporated by reference in each and ail deeds and leases for any portion of

the Property.

3.05 Conveyance of Property. The Owner shall provide notice to the

Department not later than thirty (30) days after any conveyance of any ownership

interest in the Properly (excluding mortgages, liens, and other non-possessory

encumbrances). The Department shall not, by reason of this Covenant alone, have

authority to approve, disapprove, or otherwise affect a conveyance, except as otherwise

provided by law, by administrative order, or by a specific provision of this CovenanL

ARTICLE IV

RESTRICTIONS

[The following examples are intended to be illustrative, Not ali of them will be
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applicable. The restrictions for a parb'cular property should have a direct

· relationship to what the Health Risk Assessment said was appropriate for use at

the site. The restrictions must also protect the integrity and physical accessibility

of, and legal rights of access to, any ongoing remediation facilities at the site.]

4.01 Prohibited Uses. The Property shall not be used for any of the following

purposes: [Note; These prohibitfons must be based on the appropriate decision

documents as set forth in Paragraphs 1.03 and 1.04]

[Sample provisions:]

(a) A residence, including any mobile home or factory built housing,

constructed or installed for use as residential human habitation.

(b) A hospital for humans.

(c) A public or private school for persons under 21 years of age.

(d) A day care center for children.

4.02. Soil Management [Note: The basis for the so//restrictions must be In

Paragraphs 1.03 and 1.04]

[Sample provisions]

(a) No activities that will disturb the soil [at or below [ ] feet below grade]

(e.g., excavation, grading, removal, trenching, tilling, earth movement or mining) shall

be allowed on the Property without a Soil Management Plan and a Health and Safety

Plan approved by the Department.

(b) Any contaminated soils brought to the surface by grading, excavation,

trenching or backfilling shall be managed in accordance with all applicable provisions of
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state and federal law.

(c) The Owner shall provide the Department written notice at least fourteen

(14) days pdor to any building, filling, grading, mining or excavating in the Property

[more than [ ] feet below the soil surface] [which will remove more than [ ] cubic

yards of soil].

4.03 Prohibited Activities. [This paragraph will not be applicable to afl sites.

If not used, renumber accordingly, ff there are groundwater restrictions, the

basis must be in Paragraphs 1.03 and f.04] The following activities shall not be

conducted at the Property:

[Sample provisions]

(a) Raising of food (agricultural products intended for human consumption or

use, including but not limited to food, cattle, fibers, including cotton).

{b) Ddiiing for [drinking irrigation] water, oil, or gas [without prior written

approval by the Department].

[or] (b) Extraction of groundwater for purposes other than site remediation or

construction dewatedng.

[The following paragraphs are samples of restrictions that may be applicable

when there is a cap, vapor and/or gas collection system, and/or groundwater

monitoring system.]

4.04 Non-Interference with Cap [and Vapor Extraction System (VES)] and

[Groundwater Capture System (GCS_I.

[Sample provisions:]
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(a) Activities that may disturb the Cap (e,g, excavation, grading, removal,

trenching, filling, earth movement, or mining) shalr not be permitted on or within

feet of the Capped Property without prior review and approval by the

Department. [Similar restn'cfions may be appropriate for other ongoing

remediation systems.]

(b) All uses and development of the Capped Property shall preserve the

integrity [ (if appropriate:) and physical accessibility] of the Cap. [Extend to other

systems as appropriate.]

(c) The Cap shall not be altered without written approval by the Department.

(d) The Owner shall notify the Department of each of the following: (i) the

type, cause, location and date of any damage to the Cap and (ii) the type and date of

repair of such damage. Notification to the Department shall be made as provided below

within ten (10) working days of both the discovery of any such disturbance and the

completion of any repairs. Timely and accurate notification by any Owner or Occupant

shall satisfy this requirement on behalf of all o[her Ownem and O_upants. [Extend to

other systems as appropriate.]

4.05 Access for Department. The Department shall have reasonable right of

entry and access to the Property for inspection, monitoring, and other activities

consistent with the purposes of this Covenant as deemed necessary by the Department

in order to protect the public health or safety, or the environment.

ARTICLE V

ENFORCEMENT

5,01 .Enforcement. Failure of the Owner or Occupant to comply with any of the
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Restrictions spec/ficaJly applicable to include grounds for the Department to require that

the Owner modify or remove any improvements ("Improvements" herein shall mean all

buildings, roads, dnveways, and paved parking areas_ constructed or placed upon any

portion of the Property in violation of the Restrictions. Violation of this Covenant by the

Owner or Occupant may result in the imposition of civil and/or cdminal remedies

including nuisance or abatement against the Owner or Occupant as provided by law.

The State of California shall have all remedtes as provided at in California Civil Code

Section 815,7 as that enactment may be from time to time amended.

ARTICLE VI

VARIANCE AND TERMINATION,

6,01 Variance. The Owner, or with the Owner's consent, any Occupant, may

apply to the Department for a written variance from the provisions of this Covenant.

Such application shall be made in accordance with H&SC section 25233. The

Department will grant the variance only after finding that such a variance would be

protective of human, health, safety and the environment.

6.02 Termination. The Owner, or with the Owner's consent, any Occupant,

may apply to the Department for a termination of the Restrictions or other terms of this

Covenant as they apply to all or any portion of the Property. Such application shall be

made in accordance with H&SC section 25234. No termination or other terms of this

Covenant shall extinguish or modify the retained interest held by the United States.

ARTICLE VII

MISCELLANEOUS

7.01 No Dedication Intended. Nothing set forth in this Covenant shall be
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construedto be a gift or dedication,or offer of a giftor dedication,of the Property,or

any portionthereof to the generalpublicor anyoneelsefor any purposewhatsoever.

7.02 Recordation.The Covenantorshall recordthis Covenant,with all

referencedExhibits, in the Countyof [ nameof county] withinten (10) daysof the

Covenanter'sreceiptof a fully executedoriginal.

7.03 Notic.es. Wheneverany persongives or servesany Notice ("Notice"as

used herein includes anydemandor other communicationwith respectto this

Covenant),each such Noticeshall be inwritingand shall be deemedeffective: (1) when

delivered,if personallydeliveredto the personbeingserved or to an officer of a

corporateparty beingserved,or (2) three (3) businessdaysafter deposit in the mail, if

mailedby UnitedStates mail, postagepaid, certified,return receipi requested:

To Owner: [includenameandaddressof Ownerandnameof persontoreceive

_ervice]

· TODepartment:ltltleandaddressofRegionalBranchChief.]

Any party maychange itsaddressor the individualto whoseatteniiona Notice is

to be sent by givingwritten Notice incompliancewith this paragraph.

7.04 Partial InvalidiW. If any portionof the Restrictionsor other term set forth

herein is determinedby a court of competentjurisdictionto be invalid for any reason,

the survivingportionsof this Covenantshall remain in full force and effect as if such

portionfound invalidhad not been includedherein.

7.05 Statutor,/References. All statutoryreferencesinclude successor

provisions.

IN WITNESSWHEREOF,the Partiesexecutethis Covenant.
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Covenantor: [name of Covenantor]

By:
Title: [signatory's name and fit/e]

Date:

Department of Toxic Substances Control

By-
Title: [signatory's name and title]

Date:

Approved as to form'

Date:M_x t6,¢000 ay:

-tT-



STATEOFCALIFORNIA )

COUNTY OF )

On this day of , in the year ,

before me , personally appeared

I

personally known to me (or proved to me on the basis of satisfactory evidence) to be

the person(s) whose name(s) is/are subscribed to the within instrument and

acknowledged to me that he/she/they executed the same in hi_/her/their authorized

capacity(les), and that by his/her/their signature(s) on the instrument the person(s), or

the entity upon behalf of which the person(s) acted, executed the instrument.

WITNESS my hand and official seal.
/

Signature



MODEL HAZARDOUS WASTE MANAGEMENT PROGRAM

DEED RESTRICTION

RECORDING REQUESTED BY:

[Covenantor's Name]
[Street Address]
[City], California [Zip Code]

WHEN RECORDED, MAIL TO:

Department of To)dc Substances Control
Region
[Street Address]
[C;ty], California [Zip Code]
Attention: [Name of Branch Chief], Chief
[Branch Designation]

SPACE ABOVE THIS LINE RESERVED FOR RECORDER'S USE

COVENANT TO RESTRICT USE OF PROPERTY

ENVIRONMENTAL RESTRICTION

(Re: [insertparcel number(s)and name of site property to be restricted.])

This Covenant and Agreement ("Covenant") is made by and between the

United States of America acting by and through the Department of Navy or "DON" (the

"Covenanter''), the current owner of certain property situated in [city], County of

State of California, descdbed in Exhibit "A", attached hereto and incorporated herein by

this reference (the "Pmperb/"), and the State of Califomfa acting by and through the

Department of Toxic Substances Control (the "Department"}. Pursuant to Civil Code

section 1471(c), the Department has determined that this Covenant is reasonably

necessary to protect present or future human health or safety or the environment as a

ATTACHMENT B



result of the presence on the land of hazardous materfals as defined in Health and

- Safety Code ("H&SC") section 25260. In addition, pumuant to the Comprehensive

Environmental Response, Compensation, and Liability Act (CERCLA) Section 104 (42

USC Section 9604), as delegated to the Covenantor by E,O, 12580, ratified by

Congress in 10 USC Sec. 2701, et $eq,, and implemented by the National Oil and

Hazardous Substances Pollution Contingency Plan (NCP - 40 CFR Part 300) and

implementing guidances and policies, the Covenantor (DON) has also determlned thai

th;s Covenant is reasonably necessary tO proteu-'tpresent or future human health and

safety and the environment as the result of the presence on the land of hazardous

substances, pollutants and contaminants as defined in CERCLA Section 101 (42 USC

Section 9601).

The Covenantor and the Department, collectively referred to as the "Pad.les",

therefore intend that the use of the Property be restricted as set forth in this Covenant,

in order to protect human health, safety and the environment.

The Covenantor retains sufficient legal title and interest in the subject property to

insure continuing enforcement of the protective covenants and agreements contained

within this Covenant to Restrict the Use of Property. Further in any subsequent

transfers or conveyance of title to nonfederal entities the DON shall burden the property

with additional deed covenants that insure that any subsequent deed or transfer

contains the protective covenants and right of access and power to conduct monitoring

interest contained herein and of wastes retained on site. Those covenants and

agreements shall be enforceable against the servient estate in that those protective

covenants shall run with the land to all successors and assigns.
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ARTICLE 1

STATEMENT OF FACTS

1.01 The Property, totaling approximately [ acres] [-- square yards] is more

particularly described and depicted in Exhibit "A", attached hereto and incorporated

herein by this reference. [Exhibit "A" must includethe legal descriptionof the property

usedby the county recorder, Thismustinclude theparticulardescriptionof the

boundariesof the area to be subjectto a specificuse re.fiction, A survey may be

required]. The Property is located in the area now generally bounded by [include

nan-alivedescription of the area; thiswill typicallybe streetnames: e.g. Main Street on

the north, Maple Street on the east, etc.] County of [ ], State of California.

1.02 [Use thisparagraph if imposingadditionalrestrictions on a portion of the

Properly, for example on a cappedportion, or if for any other reason it is necessary to

precisely idcnt[_ any portion of theproperty, such as an area withgroundwater

monitoringwells. Thepurpose of thisparagraph is to give the precise location of such

areas whereuse restrictionswillapply. Renumber followingparagraphs accordingly] A

limited portion of the Property is more particularly described in Exhibit "B" which is

attached and incorporated by this reference ("Capped Property" or "[other identified]

Property"). [Exhibit B must includea legal descriptionof the exact area(s) being

restrictedand any necessary diagram(s). This willgenerally requirea legal survey end

engineeringdcaw]ngforths Cap or other area fo be furtherrestricted.]. The [Capped or

{other identified}] Property is located in the area now generally bounded by

[include language that generally describesthe Capped or other identifiedProperly] The
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[Capped or {other identified}] Property is also more specifically described as

enCompassing xxxx County Assessor's Pamel numbers--.

1.03 [Bdefiy describe the regulatoryoversightof the facilityby the Department

and the CERCLA decisions includingany applicableFederal FacilityAgreement (FFA)

or Federal Facilitysite RemediationAgreement (FFSRA) and imp/emenfingactivities of

the Covcnantor, the remedial activitiesthat have occurred at the Property, including,if

applicable, installationof a cap and constructionand ongoing operation and

maintenance ora groundwatertreatmentsystem. Thisparagraph shouldrefer to the

ClosureRepot/or other decisiondocumentsuch as a ROD whichapproved the

remedial activitiesat the Propertyand required this Covenant. Theparagraph needs to

identifythe contaminants and physicalremedial measures on the Property which

necessitate this deed restriction.]

Since [date] the Department [or, the Department's predecessor in interest

(California Department of Health Services)] authorized this [treatment], [storage],

[disposal] facility ("Facility") pursuant to an [interim status document] [permit]. Under

this authorization the Site was a hazardous waste facility, regulated by the Department,

subject to the requirements of the California Hazardous Waste Control Law ("HWCL"),

at Health and Safety Code ("H&S Code") section 25100 et seq,, and the federal

Resource Conservation and Recovery Act ("RCRA"), at 42 U.S.C. section 6901 et seq.

Pursuant to the closure requirements of the HWCL, including H&$ Code section 25246

and post-closure notices provisions of Title 22 California Code of Regulations [section

66265.1 t 9(b) for interim status hazardous waste facilities] [or 66264.119(b) for

permitted hazardous waste facilities]] [or, if restdcfions required forpermit: corrective
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action requirements of the HWCL, including H&S Code Section 25200.113]the

Department is requiring this Covenant as part or the [facility closure] [correctfve action]

[permitting] of the facility. The Department circulated a {Closure Plan] [Remedial

Measures Study] [otherappropriatedocument],which contained a Final Health Risk

Assessment [and/or Remedial Goals document], together with a draft [Environmental

Impact Report] [Negative Declaration] pursuant to the California Environmental Quality

Act, Public Resources Code section 21000 et seq for public review and comment from

[date] tO[date]. Because hazardous wastes, which are also hazardous materials as

defined in Hearth and Safety Code sections 25117 and 25260, including [list hazardous

wastes] remain in the [soil] and [groundwater] at the Property, the [Closure Plan]

[Remedial Measures Study] provided that a deed restriction would be required as part

of the facility remediation. The Department approved the [Closure Plan] [Remedial

Measures Study] [otherappropriatedocument] together with the [environmental

document] on [date].

Pursuant to these documents, the Property was [describe remedial actions taken

which relate to whatis lee on the properly. Thisdescriptionmust include installationof

any physicalremedial measures. The descriptionmustidentify what contaminants

remain on the Property.]

SAMPLE. Hazardous wastes, which are also hazardous materials as defined in

H&S Code sections 25117 and 25260, and are CERCLA hazardous substances,

pollutants or contaminant, including xxxx and yyyy, remain in the soil and groundwater

at the Property. RemedJation includes installing and maintaining a synthetic membrane

cover ("Cap") over the Capped Property. The Cap consists of a !ow permeability



synthetic membrane and other associated layers over the hazardous wastes and

materials, as more particularly described in the engineering drawing attached as Exhibit

"B" hereto. The Remedial Measure also includes the installation and operation of: (1) a

passive gas collection system ("GCS") on the Capped Property which removes

miscellaneous gas/vapors migrating upward from under the Cap, (2) a vapor extraction

system ("VES"), which remediates certain volatile organic compound-impacted soils,

and (3) groundwater monitoring wells ("Monitoring Wells"). The location of the GCS,

VES and Monitoring Werls are shown on the map attached as exhibit "-". The

operation and maintenance ("O&M") of the Cap, GCS, VES, and Monitoring Wells is

pursuant to an O&M Manual incorporated into the O&M Agreement between

[Covenantor] [or name of other entity]and the Department dated September 20, 1995.

[/fan O&M Agreement has not been signed, the approval date for the O&M Manual or

Plan should be referenced]

1,04 [Thisparagraph shouldset outspecific informationabout the dsk

assessment findingsrelevant to the contaminantsof concernremainingat theproperly,

essentiallythe basisfor the restrictionsimposed by thiscovenant. The Restrictionsin

Paragraphs 4.01, and any requirementfor Soil Management Activifyand any Prohibited

Activitymust be linkedto the contaminants and risk assessmentas discussedin this

paragraph, The followingparagraph is given for purpOSesof illustration. Each site will

have different facts; those should be developed in a manner similar fo the sample

paragraph given here. You mustcon_u/t w#h the assigned toxicologistabout what are

the appropriate landuses.]

SAMPLE: As detailed in the Final Health Risk Assessment [or otherappropriafc



document]as proposed by the Covenantorand approvedby the DepartmentOn [date],

all or a portionof the surface and subsurfacesoilswithin l 0 feet of the surface of the

Propertycontain hazardouswastesand hazardousmaterials,as denned in H&SCode

section251_7and 25260,which includeone or moreof the fo!lowingmetal

contaminantsof concern in the rangesset forthbelow;,arsenic (0,3to 38.1 parts per

million("ppm"),beryllium (2.6 ppm),copper (4.6to 756 ppm,and nickel (7,3-105ppm).

In addition,there are IowpH soils. Basedon the FinalRisk Assessment the

Departmentand the Covenantor haveconcludedthat use of the Propertyas a

residence,hospital,school for personsunderthe age of 21 or day care centerwould

entailan unacceptablecancer risk to the usersor ocoupantsof such property. The

Departmentand the Covenantorhavefurtherconcludedthat the Property, as

remediated,and operatedor occupiedsubjectto the restrictionsof this Covenant,does

not presentan unacceptablethreat to humansafetyor the environment, if _imitedto [as

applicable:commercialand industrialuse, parks,open space, [or other appropriate]

use].
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SAMPLE [Note: Groundwater restrictionsinParagraph 3,04 must be based on a

discussionof what contaminantsare foundin groundwaterat the site, and what drinking

water standards are.]: Groundwater at the Property i_ first found at 15 to 20 feet below

ground surface. Contaminants in the groundwater include benzene (50- 123 ppm),

chromium (75- 213 ppm) and TCE (350-780 ppm). California drinking water standards

are benzene at ,08 ppm, chromium at 30 ppm and TCE at 5 ppm. The Department and

the Covenantor concludes that the groundwater presents an unacceptable threat to

human health and safety absent an environmental restriction to eliminate exposure to

such levels of groundwater.

ARTICLE II

DEFINITIONS

2.01 .Der)artment. "Department" shall mean the State of California by and

through the California Department of Toxic Substances Control and shall include its

successor agencies, if any,

2.02 Owner. "Owner" shall include the Covenantor's successor's in interest,

and their successors in interest, including helm and assigns, during his or her

ownership of all of any portion of the Property,

2.03 Occupant. "Occupant" shall mean Owners and any person or entity

entitled by ownemhlp, leasehold, or other legal relationship to the fight to o_upy any

portion of the Property.

2.04 C.ovenantor. "Covenantor" shall mean the United States acting through

the Department of the Navy (DON).
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ARTICLE Iil

GENERAL PROVIS.IONS

3.01 Restrictions to Run With the Land, This Covenant sets forth protective

provisions, covenants, restrictions, and conditions (colle_vely referred to as

"Restrictions"), upon and _ubject to which the [Property] [Capped Property] [Restricted

Property] and every portion thereof shall be improved, held, used, occupied, leased,

sold, hypothecated, encumbered, and/or conveyed. These Restrictions are consistent

with the separate restrictions placed in the deed by and Jnfavor of the Covenantor,

conveying the Property from the Covenantor to its successor in interest described

above. Each and every one of the Restrictions: (a) shall run with the !and in perpetuity

pursuant to H&SC sections 25202.5, and 25202.6, and Civil Code section 1471; (b)

shall inure to the benefit of and pass with each and every portion of the Property; (c)

shall apply to and bind all subsequent Occupants of the Property;, (d) are for the benefit

i of, and shall be enforceable by the State of California; and (e) are imposed upon the

entire Property unless expressJystated as applicable only to a specific portion thereof.

3.02 Binding Upon Owners/Occupants. Pursuant to Health and Safety Code

section 25202.5(b), this Covenant shail be binding upon all of owners of the land, their

heirs, successors, and assignees, and the agents, employees, and lessees of the

owners, heirs, successors, and assignees. Pursuant to Civil Code section 1471(b), all

successive owners of the Property are expressly bound hereby for the benefit of the

eovenantee(s) herein.

3.03 Written Notice of Hazardous Substance Release, The Owner shall, prior

to the sale, lease, or rental of the Property, give written notice to the subsequent



transferee that a re[ease of hazardous substances has come to be located on or

beneath the Property, pursuant to Health and Safety Code section 25359.7. Such

written notice shall Include a copy of this Covenant. [This last sentence is optional, to be

used at sites where it is importantthat buyers and tenants be specificallyaware of the

ongoing remediation and their obligations]

3.04 Incorporation into Deeds and Leases. The Restrictions set forth herein

shall be incorporated by reference in each and all deeds and leases for any portion of

the Property.

3.05 Conveyance of Property Covenantor agrees that the Owner shall provide

notioe to the Department not later than thirty (30) days after any conveyance of any

ownership interest in the Property (excluding mortgages, liens, and other non-

possessory encumbrances). The Department shall not, by reason of this Covenant

alone, have authority to approve, disapprove, or otherwise affect such conveyance.

_-hisparagraph is optional, to be used, forexample, at sites withgroundwater

treatmentsystemsthat will require access by the Department and by the entity

responsiblefor O&M.]

ARTICLE IV

RESTRICTIONS

[The followingexamples are intendedto be illustrative. Not all of them willbe

applicable. The restrictionsfor a particularproperly shouldhave a direct relationship to

what theHealth RiskAssessment said was ok/appropriatefor use at the ,_lte.The

toxicologistmustbe involved withdraftingthe Restrictions. The restrictionsmust also

protect the integrityof, and acGessto, any ongoingremediation facilitieset the site.]
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4.01 prohibited Use,s. The Property shall not be used for any of the following

· purposes: [Note: Theseprohibitionsmustbe based on the facts and Health Risk

Assessment as set forthin Paragraph 1.04]

[sampleprovisions]

(a) A residence, including any mobile home or factory built housing,

constructed or installed for use as residential human habitation.

(b) A hospital for humans.

(c) A public or private school for persons under 21 years of age.

(d) A day care center for cMIdren.

4.02 Soil M,ana,qement [Note: The basisfor the so//restrictions must be in

Paragraph 1.04]

[sample provisions]

(a) No activities which will disturb the soil/at or below xxx feet below grade]

(e,g., excavation, grading, removal, trenching, filling, earth movement or mining) shall

be permitted on the Property without a Soil Management Plan and a Health and Safety

Plan submitted to the Department for review and approval.

(b) Any contaminated soils brought to the surface by grading, excavation,

trenching or backfilling shall be managed in accordance with all applicable provisions of

state and federal law.

(c) The Owner will provide the Department written notice at least fourteen

(14) days prior to any building, filling, grading, minfng or excavating in the Property

[more than feet below the soil surface] [which will remove more than cubic yards of soil].

4.03 Prohibited Activities. ri'his paragraph willnot be applicable to ail sites. If
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not used, renumber accordingly,If there are groundwaterm,_tdction$,the basis must be

' in Paragraph _.04] The following activities shall not be conducted at the Property:

[sample provisions]

(a) No raising of agricultural products intended for human consumption or

use, including but not limited to food,cattle, fibers including, cotton) shall be permitted

on the property.

(b) No ddlJing for/drinking/IRRIGATION ]water, oil, or gas shall be permitted

on the Property/without prior written approval by the Department]. [or] (b) No

groundwater shall be extracted on the Property for purposes other than site remediation

or construction dewatering, [The followingparagraphs are samples of restrictionsthat

may be applicable when there is a cap, vapor and/or gas collectionsystem, and/or

groundwatermonitoringsystem.]

4.04 No.n.-Interferencewith Cap.[and VES] and [GCS].

[sampleprovisions]

(a) No activities which will disturb the Cap (e.g. excavation, grading, removal,

trenching, filling, earth movement, or mining) shall be permitted on or within feet

of the Capped Property without prior review and approval by the Department. [,.Similar

restrictionsmay be appropriate for other ongoingremedlationsystems.]

(b) All uses and development of the Capped Property shall preserve the

integrity of the Cap. [Extend to other_y_eme as appropdate.]

(c) Any proposed alteration of the Cap shall require written approval by the

Department.

(d) The Owner shall notify the Department of each of the following: (i) The
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type, cause, location and date of any disturbance to the Cap which could affect the

ability of the Cap to contain subsurface hazardous wastes or hazardous materials in the

Capped Property, and (ii) the type and date of repair of such disturbance, Notification to

the Department shall be made as provided below within ten (10) working days of both

the discovery of any such disturbance(s) and the completion of any repairs. Timely and

accurate notification by any Owner or Occupant shall satisfy this requirement on behalf

of all other Owners. [Extend to othersystemsas appropriafe.]

4.05 Access for Department. The Department shall have reasonable right of

entry and access to the Property for inspection, monitoring, and other activities

consistent with the purposes of this Covenant as deemed necessary by the Department

in order to protect the public health and safety and the environment.

ARTICLE V

· ENFQRCEMENT

5,01 Enforcement, Failure of the Owner or Occupant to comply with any of the

Restrictions specifically applicable to it shall be grounds for the Department, by reason

of this Covenant, to require that the Owner modify or remove any improvements

("improvements" herein shall include ail buildings, roads, driveways, and paved parking

areas, constructed or placed upon any portion of the Property constructed in violation of

the Restrictions). Violation of this Covenant by the Owner or Occupant may result in

the imposition of civil and/or criminal remedies including nuisance or abatement against

the Owner or Occupant as provided by law. The State of California shall have all

remedies as provided in California Civil Code, Section 815.7, as that enactment may
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be from time to time amended.

ARTICLEVI

MODIFICATION AND TERMINATION

6.01 Modifioation. Any Owneror, with the Owner'swrittenconsent,any

Occupantof the Propertyor anyportionthereofmayapply to the Departmentfor a

writtenmodificationfrom the provisionsof this Covenant.Such applicationshall be

made in accordancewith H&8 Codesection25202.6, The Departmentwill grant the

modificationonly afterfinding that sucha modificationwouldbe protectiveof human

health, safety and the environrnenL

6.02 ,Termination.Any Owner,and/or,with the Owner'swritten consent,any

Occupantof the Property,or any portionIhereof,mayapply to the Departmentfor a

terminationof the Restrictionsor other terms of this Covenantas they apply to ell or any

portionof the Property.Suchapplicationshall be made inaccordancewith H&SCode

section25202,6.The Departmentwill grantthe terminationonly after finding that sucha

terminationwouldbe protectiveof humanhealth,safety and the environment. No

terminationof the Restrictionsor other terms of this Covenantshall extinguishor modify

the retained interestheld by the UnitedStates.

ARTICLEVII

MISCELI__.NEOUS

7.01 HQDedicationintended.Nothingset forth in this Covenantshall be

construedto be a gift or dedication,or offer of a gift or dedication, of the Property,or

any portionthereofto the generalpublicor anyoneeJsefor any purposewhatsoever,
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7.02 Recordation In accordance with HSC Section 25235, the Department will

record this Covenant, with all referenced Exhibits, in the County of [ name of county J

within ten (10) days of the Department's receipt of a fully executed original.

7.03 Notices. Whenever any person gives or _erves any notice ("Notice" as

used herein includes any demand or other communication with respect to this

Covenant), each such Notice shall be in writing and Shall be deemed effective: (1) when

delivered, if personally delivered to the person being served or to an officer of a

corporate party being served, or (2) three (3) business days after deposit in the mail, if

mailed by United Slates mail, postage paid, certified, return receipt requested'

To Owner:/include name end address of Owner and name of person to receive

service]

To Department: [includename, address, and appropriatename of Department

person to be served]

Any party may change its address or the individual to whose attention a notice is

to be sent by giving written notice in compliance with this paragraph.

7.04 Partial Invalidity. If any portion of the Restrictions or other term set fodh

herein is determined by a court of competent jurisdiction to be invalid for any reason,

the surviving portions of this Covenant shall remain in full force and effect as if such

portion found invalid had not been included herein.

7.05 Statutory References, All statutory references include successor

provisions.

IN WITNESS WHEREOF, the Parties execute this Covenant.

his-



"Covenantor"

.... Date: By:

"Department"

Date: By:

Approved as to form:

Approved as to form: _._ 44A._Date: _ I¢ ! _ By:
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STATEOFCALIFORNIA )
)

COUNTY Of .)

On this day of . , in the year ,

before me , personally appeared

personally known to me (or proved to me on the basis of satisfactory evidence) to be

the person(s) whose name(s) is/are subscribed to the within instrument and

acknowledged to me that he/she/they executed the same in his/her/their authorized

capacity(les), and that by his/her/their signature(s) on the instrument the person(s), or

the entity upon behalf of which the person(s) acted, executed the instrument.

WITNESS my hand and official seal.

Signature

-l?-
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