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MIDPENINSULA REGIONAL OPEN SPACE DISTRICT

August 18, 2005

Mr. Rick Weissenborn, Lead Remedial Project Manager
Base Realignment and Closure
Program Management Office West
1230 Columbia Street, Suite 1100
San Diego, CA 92101-8571

RE: Review of the Draft Addendum to the Revised Final Station-Wide Feasibility Study
for Site 25 (Draft Feasibility Study Addendum)

Dear Mr. Weissenborn:

The Midpeninsula Regional Open Space District, as landowner of a portion of the
subject property referred to as Site 45, has reviewed the Draft Addendum to the Revised
Final Station-Wide Feasibility Study for Site 25. We are generally pleased with the
approach, science and goals outlined in this document, that are the direct result of
considerable hard work on the part of the Navy and their consultants, NASA, and the
Regional Water Quality Board and Environmental Protection Agency. However, we
respectfully submit the following comments and questions:

Site and Property Boundaries
The Districtreiterates its grave concern about the accuracy of the property

boundary information for Site 25 that is presented in the Draft Feasibility Study Addendum
and preceding documents. First, the maps in each document are inconsistent and appear to
show inaccurate parcel boundary line information of the District's property. For example,
Figure 2, Site Location Map, shows the District's eastern boundary as a series of nonlinear
lines that roughly follows the edge ofthe former soil fill area (the "peninsula") when in
fact this portion of the boundary between the District and NASA is a single course, i.e., a
straight line. Please explain or correct this discrepancy.

Some of the maps show small por1ions ofwhat are apparently wetlands located
outside the Site 25 boundary line, potentially within the District parcel, and identified by
sampling as contaminated areas. This is particularly evident in Figures 3 through 6. The
use of the Thiessen polygon method of interpolation, described as "constructed around
individual sampling locations, so the sides of each polygon are equidistant from adjacent
sampling locations" (FS Report Addendum, page 23), appears to be compromised in this
location due to the proximity of the sampling locations to the peninsula and to the
purported property boundary between NASA and the District. Please explain how the
Thiessen method will be applied in this area.

Further, since these areas are identified as wetlands, it is conceivable that
contamination through sedimentation has also affected these areas in years when rainfall
amounts have been extraordinarily high, resulting in full flooding ofthe area from the
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stormwater collection at Moffett, as well as directly receiving runoff from the
contaminated upland soils of the peninsula. Please explain why these wetland areas appear
to be excluded from Site 25.

It has never been made clear to the District what the relationship is between the
Navy and NASA regarding the peninsula. This area was originally part of the
investigation in the Station-wide Environmental Assessment (SWEA) of Operating Unit 6
(OU6). Is it part of the remediation required of Site 25? By letter of July 27, 2005, from
NASA to the Environmental Protection Agency, information regarding the level of
contamination on the peninsula is discussed. It is clear from that letter and report that
further sampling is necessary to delineate both the lateral and vertical extent of the
contaminants. Further, since this is artificial fill, placed apparently without substantive
documentation or permits, and contaminated, at minimum, with PCBs, it is premature to
move forward with the actual physical clean-up of Site 25. It appears very unlikely that
the source of the soils, removed from some other portion ofMoffett and placed in the
wetlands, was "clean" and may in fact contain multiple toxins at or above action levels.
Without an approved plan to address this potential source for an on-going contamination of
District land, the purposes sought to be served by the clean-up set out in the subject
document are unlikely to be achieved. Please provide a detailed description of the
boundaries of Site 25. Please describe and explain the relationship of the peninsula
contamination to the clean-up discussed in the subject document. Please confirm or deny
that the peninsula area is part of the cleanup required for Site 25.

Property Restrictions and Status ofDistrict Property
The District acquired its parcel using a grant from the Land and Water

Conservation Fund and is restricted in its' use of that land by the provisions of a contract
(copy attached for your information) and by the provisions of the Land and Water
Conservation Fund Act of 1965 [978 Stat. 897 (1964)]. You will note in particular the
restrictions requiring a commitment of the land to public access and recreational use.

This land has also been dedicated as public open space. I have attached a copy of
the pertinent statutory authority (Public Resources Code §5540) that further restricts the
District's ability to utilize this parcel for any purpose inconsistent with public open space.

Remediation ofthe Contaminated Former Soil Fill Area (Peninsula)
According to the maps in the Draft Feasibility Study Addendum, and as discussed

above, the former soil fill area that protrudes into the stormwater basin appears not to be a
part of Site 25. Yet, previous sampling results of the peninsula indicate PCB hot spots and
a potential sediment plume that may be migrating from the peninsula into the stormwater
basin on both District and NASA property (refer to Figure 6, Total PCB Concentrations at
Site 25; NASA's Draft Sampling and Analysis Plan for the Former Soil Fill Area, August
2005; and NASA's Fact Sheet on PCBs in Surface Soils, March 2005). The District
therefore reiterates its very serious concern about the potential for recontamination ofthe
stormwater basin if the potential source contamination on the peninsula is not first properly
addressed. The District understands that NASA is taking the lead role on the remediation
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of the peninsula and has issued an initial Draft Sampling and Analysis Plan for the former
soil fill area. In the interest of ensuring a successful remediation of Site 25, we ask that
you explain the timeline for the remediation of the peninsula, the responsible parties who
will lead the remediation, and how the cleanup of the peninsula will be folded into the
timeline for the cleanup of Site 25. Also, please specify whether the cleanup goals of the
peninsula will match the cleanup goals of Site 25, and what steps will be taken to ensure
that the peninsula is not a source of future contamination of Site 25. Lastly, do consider
adding the remediation ofthe peninsula in the Record ofDecision ifNASA does not
complete the remediation by the time the Record ofDecision is finalized.

Continued District Participation
Please continue to notify the District regarding the status and remediation of Site

25. The District, as a landowner in the subject area, will continue to participate at Site 25
meetings to stay abreast ofthe project and to provide input throughout the process.

Thank you for your consideration of our comments. If you have any questions,
please contact Ana Ruiz, Open Space Planner II, at (650) 691-1200.

L. Craig Britton,
General Manager

LCB:ar:dms

cc: MROSD Board of Directors

Ms. Adriana Constantinescu,
Registered Geologist
Regional Water Quality Control Board
San Francisco Bay Region
1515 Clay Street, Suite 1400
Oakland, CA 94612

Ms. Lida Tan, Remedial Project Manager
U.S. Environmental Protections Agency
Region 9
75 Hawthorne Street SFD-8-3
San Francisco, CA 9410

Mr. Frank Gray
CA Department ofFish and Game
Office of Spill Prevention and Response
1700 K Street
P.O. Box 944209
Sacramento, CA 94244-2090

Ms. Sandy Olliges, Deputy Director
National Aeronautics and Space Administration
Ames Research Center MS2l8-1
Moffett Field, CA 94035

Scott Gromko
Base Realignment and Closure
Program Management Office West
1230 Columbia Street, Suite 1100
San Diego, CA 92101-857



CONTRACT TERMS

The State Liaison Officer for the Land and Water Conservation Fund and the
Midoeninsula Regional Park District , hereinafter

referred to as the Participant, mutually agree to perform this agreement in
accordance with the Land and Water Conservation Fund Act of 1965,78 Stat.
897 (1964).

The State of California hereby promises, in consideration of the promises made
by the Participant herein, to accept appropriated Federal Funds for the purposes
of the Project and disburse the same to reimburse the Participant 50 percent
of the eligible Project cost not to exceed 50 percent of the direct Project
cost shown in this agreement; except for a surcharge for administrative costs
to be applied to the total estimated direct Project costs as shown above. The
surcharge is to be deducted from the reimbursements received from the Federal
Government applicable to this Project and ~ill be computed at the Federally
approved surcharge rate in effect at the time the billing is submitted to the
Federal Government but not to exceed 37..

It is understood by the parties hereto that this agreement shall not obligate
State of· California funds for the Project costs described herein. The Participant
hereby promises, in consideration of the promises made by the Liaison Officer
herein, to execute the Project stage described herein, in accordance with the
terms of this agreement. Any dis·bursement hereunder shall not be made unless
and until funds therefor. are received by t.heLiaison Officer from the Bureau
of Outdoor Recreation.

The following special Project terms and conditions were added to -this agreement
before it was signed by the partieahereto and any deviations froln or changes in
the Project shall be accomplished only through written consent of the parties
concerned:

The Participant will permanently display in a conspicuous place a bronze plaque
which acknoiiledges Land and Water Conservation Fund assistance •. The plaque will
be furnished by the State Department of Parks and Recreation subsequent to review
and approval of plans and specifications. The plaque will be displayed in the·
area assisted by federal funds prior to final payment~

The Participant agrees to comply with the terms and intent of the Uniform Relo
cation Assistance and Real Property Acquisition Policies Act of 1970, 84 Stat.
1894 (1970) and the applicable regulations and procedures of the Department of
the Interior implementing such Act, and Chapter 16, of Div. 7, Title 1 of the
Gov. Code, State of California.

Where applicable, the Participant agrees to comply with the terms and intent
of the Flood Disaster Protection Act of 1973 (Public Law 93-234) and all
applicable regulations and procedures implementing that Act.

Funds will not be disbursed until the State receives and approves evidence of
a joint use agreement:between the Midpeninsula Regional P~~k District and the
Santa Clara Valley Water District permittrng permanent publ ic access to project
1ands.

LP
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THIS PAGE IS NOT AVAILABLE.

EXTENSIVE RESEARCH WAS PERFORMED BY NAVFAC
SOUTHWEST RECORDS OFFICE TO LOCATE THE MISSING

PAGE. THIS PAGE HAS BEEN INSERTED AS A
PLACEHOLDER AND WILL BE REPLACED SHOULD THE

MISSING ITEM BE LOCATED.

FOR ADDITIONAL INFORMATION, CONTACT:

DIANE C. SILVA, RECORDS MANAGER
NAVAL FACILITIES ENGINEERING COMMAND, SOUTHWEST

1220 PACIFIC HIGHWAY
SAN DIEGO, CA 92132

TELEPHONE: (619) 532-3676
E-MAIL: diane.silva@navy.mil



.A.. DEF IN ITIONS

1. The term "BOR" as used herein means the Bureau of Outdoor Recreation, United States Department of the Interior.

2. The term "Director" as used herein means the Director of the Bureau of Outdoor Recreation, or any representative
lawfully delegated the authority to act for such Director.

3. The term "Liaison Officer" as used herein means the California Director of Parks and Recreation, or other State 1... :ic~r

as designated by the Governor from time to time and authorized by the State Legislature.

4. The term "Manual" ·as used herein means the Bureau of Outdoor Recreation Manual. (Outdoor Recreation
Grants·1 n-Aid Manual)

5. The term "Project" as used herein means the project or project segment which is the subject of this agreement as
defined in the project proposal.

6. The term "Project Proposal" as used herein means the form and all supplemental attachments used to describe and
estimate the cost of a planning, acquisition, or development project filed with the Liaison Officer in support of an application for
federal financial assistance.

7. The term "State" as used herein means the State of California and/or its official representative, the Department of
Parks and Recreation.

8. The term "Participant" as used herein shall mean the recipient of the federal funds to be disbu rsed in accordance with
the terms of this agreement.

9. The term "Federal Funds" as used herein means those monies made available by the United States of America as
matching money for projects under the Land and Water Conservation Fund Act of 1965,78 Stat. 897 (1964).

B. PROJECT EXECUTION

1. The Participant shall at no cost to the State execute, complete, operate and maintain the approved Project in
accordance with the Manual, the Project Proposal, and the plans and specifications applicable, which documents are on file in the
office of the Liaison Officer and made a part hereof. Failure to render satisfactory progress or to complete this or any other project
which is the subject of Federal assistance under this program to the satisfaction of the Director or Liaison Officer may be cause for
the suspension of all obligations of the United States and the State under this agreement.

2. The Participant shall indemnify the State of California and its officers, agents and employees against and hold the same
free and harmless from any and all claims, demands, damages, losses, costs, and/or expenses of liability due to, or arising out of,
either in whole or in part, whether directly or indirectly, the organization, development, construction, operation, or maintenance of
the Project.

3. In the event of default by the Participant which default is not cured by the Participant within thirty (30) days after
receipt of written notice from the Liaison Officer, the State may in addition to any other remedies take possession of the Project and
construct, operate or maintain the Project as the State may deem necessary to fulfill requirements of the Federal Government, and
the Participant agrees to reimburse the State for any costs or expenses incurred by the State thereby..

4. Construction contracted for by the Participant shall meet the following requirements:

(a) Contracts for construction in excess of $10,000 shall be awarded through a process of competitive bidding.
Copies of all bids and a copy of the contract shall be retained for inspection by the Director or Liaison Officer.

(b) The Participant shall inform all bidders on contracts for construction in excess of $10,000 that Federal Fu nds
are being used to assist in construction.

Ie) Written change orders to contracts for construction in excess of $10,000 shall be issued for all necessary changes
in the facility. Such orders shall be made a part of the project file and shall be kept available for audit.

(d) The Participant agrees to comply with the Civil Rights Act of 1964 and Executive Order No. 11246 and shall
incorporate, or cause to be incorporated, into all construction contracts the following provisions:

"During the performance of this contract, the contractor agrees as follows:

"( 1) The contractor will not discriminate against any employee or applicant for employment because of race,
creed, color, religion, sex, or national origin. The contractor will take affirmative action to ensure that applicants
are employed, and that employees are treated during employment, without regard to their race, creed, color,
religion, sex, or national origin. Such action Shall include, but not be limited to, the following: employment,
upgrading, demotion or transfer; recruitment or recruitment advertising, layoff or termination; rates of payor
other forms of compensation; and selection for training, including apprenticeship. The contractor agrees to post
in conspicuous places, available to employees and applicants for employment, notices to be provided by the
contracting officer setting forth the provisions of this nondiscrimination clause.
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"(2) The contractor will. in all solicitations or advertisements for employees placed by or on behalf of the
contractor. state that all qualified applicants will receive consideration for employment without regard to race.
creed. color. religion. sex, or national origin.

"(3) The contractor will send to each labor union or representative or workers with which he has a collective
bargaining agreement or other contract or understanding, a notice, to be provided by the agency contracting
officer. advising the labor union or workers' representative of the contractor's commitments under Section 202
of Executive Order No. 11246 of September 24, 1965. and shall post copies of the notice in conspicuous ,.:~c~s

available to employees and applicants for employment.

"(4) The contractor will comply with all provisions of Executive Order No. 11246 of September 24. 1965, and
of the rules, regulations. and relevant orders of the Secretary of Labor.

"(5) The contr.;c;tor will furnish all information and reports required by Executive Order No. 11246 of
September 24. 1965, and by the rules. regulations. and orders of the Secretary of Labor. or pursuant thereto,
and will permit access to his books. records, and accounts by the contracting agency and the Secretary of Labor
for purposes of investigation to ascertain compliance with such rules, regulations, and orders.

"(6) In the event of the contractor's noncompliance with the nondiscrimination clauses of this contract or
with any of such rules, regulations, or orders, this contract may be canceled. terminated, or suspended in whole
or in part and the contract,or may be declared ineligible for further Government contracts in acccordance with
procedures authorized in Executive Order No. 11246 of September 24. 1965. and such other sanctions may be
imposed and remedies invoked as provided in Executive Order No. 11246 of September 24. 1965. or by rule.
regulation. or order of the Secretary of Labor. or as otherwise provided by law.

"(7) The contractor will include the provisions of Paragraphs (1) through (7) in every subcontract or purchase
order unless exempted by rules, regulatiom, or orders of the Secretary of Labor issued pursuant to Section 204
of Executive Order No. 11246 of September 24, 1965, so that such provisions will be binding upon each
subcontractor or vendor. The contractor will take such action with respect to any subcontract or purchase order
as the contracting agency may direct as a means of enforcing such provisions, including sanctions for
noncompliance: Provided, however, That in the event the contractor becomes involved in, or is threatened with.
litigation with a subcontractor or vendor as a result of such direction by the contracting agency. the contractor.
may request the United States to enter into such litigation to protect the interests o~ the United States."

(e) The Participant shall:

(1) comply with the above provisions in construction work carried out by itself;

(2) assist and cooperate actively with the BOR and the Secretary of Labor in obtaining the compliance of
contractors and subcontractors with the above contract provisions and with the rules, regulations, and relevant
orders of the Secretary of Labor;

(3) Obtain and furnish to the BOR and to the Secretary of Labor such information as they may require for
the supervision of such compliance;

(4) enforce the Obligation of contractors and subcontractors under such provisions. rules. regulations and
orders;

(5) carry out sanctions and penalties for violation of such obligations imposed upon contractors and
subcontractors by the Secretary of Labor or the BOR pursuant to Part 11. Subpart 0, of Executive Order No.
11246 of September 24, 1965; and

(6) refrain from entering into any contract with a contractor debarred from Government contracts under Part
11. Subpart D, of Executive Order No. 11246 of September 24, 1965.

5. The Participant shall secure completion of the work in accordance with the approved construction plans and
specifications, and shall secure compliance with all applicable Federal, State and local laws and regulations.

6. The Participant shall permit periodic site visits by the Liaison Officer and/or Director to ensure work progress in
accordance with the approved Project. including a final inspection upon Project completion.

7. In the event funds should not be available for future stages of the Project, the Participant shall bring the Project to a
point of usefu Iness agreed upon by the State and BO R.

8. All significant deviations from the Project proposal shall be submitted to the Liaison Officer prior to approval.

9. The acquisition cost of real property shall be based upon the appraisal of a competent appraiser. The reports of such
appraisers shall be available for inspection by the Liaison Officer upon request.

10. Development plans and specifications shall be available for review by the Liaison Officer upon request.

11. If any tract or parcel of, or interest in, real property. SUbject to being purchased under the provisions of this agreement,
but not identified herein. is found by the Director for any reason not to be suitable for Federal assistance. all obligations of the
United States hereunder shall cease as to such parcel, tract or interest.
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C. PROJECT COSTS
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Project costs eligible for assistance shall be determined upon the basis of the criteria set forth in the Manual.

D. PROJECT ADMINISTRATION

1. The Participant shall promptly submit such reports and in such form as the Liaison Officer may request.

2. Property and facilities acquired or developed pursuant to this agreement shall be available for inspection by ,he
Director and the Liaison Officer.

3. Interest earned on funds granted pursuant to this agreement shall not be available for expenditure by the Participant
but shall be disposed of according to instructions issued by the Director.

E. PROJECT TERMINATION

1. The Participant may upon written notice to the Liaison Officer unilaterally rescind this agreement at any time prior to
the commencement of the Project. After Project commencement, this agreement may be rescinded, modified, or amended only by
mutual agreement. A project shall be deemed commenced with the Participant makes any expenditure or incurs any obligation with
respect to the Project. .'

2. f'ailure by the Participant to comply with the terms of this agreement or any similar agreement may be cause for the
suspension of all obligations of the United States or the State hereunder.

3. Failure by the Participant to comply with the terms of this agreement shall not be cause for the suspension of all
obligations of the United States or State hereunder if, in the judgment of the Director, such failure was due to no fault of the
Participant. In such case, any amount required to settle at minimum costs any irrevocable obligations properly incurred shall be
eligible for assistance under this agreement.

4, Because the benefit to be derived by the United States from the full compliance by the Participant with the terms of
this agreement is the preservation, protection, and the net increase in the quantity and quality of public outdoor recreation facilities
and resources which are available .to the people of the State and of the United States, and because such benefit exceeds to an
immeasurable and unascertainable extent the amount of money furnished by the United States by way of assistance under the terms
of this agreement, the Participant agrees that payment by the Participant to the United States of an amount equal to the amount of
assistance extended under this agreement by the United States would be inadequate compensation to the United States for any
breach by the Participant of this agreement. The Participant further agrees, therefore, that the appropriate remedy in the event of a
breach by the Participant of this agreement shall be the specific performance of this agreement.

F. CONFLICT OF INTEREST

1. No official or employee of the State or Participant who is authorized in his official capacity to negotiate, make, accept,
or approve, or to take part in such decisions regarding a contract or subcontract in connection with this Project shall have any
financial or other personal interest in any ~uch contract or subcontract.

2. No person performing services for the Participant in connection with this Project shall have a finan'cial or other personal
interest other than his employment or retention by the Participant, in any contract or subcontract in connection with this Project.
No officer or employee of such person retained by the Participant shall have any financial or other personal interest in any real
property acquired for this Project unless such interest is openly disclosed upon the public records of the Participant, and such officer,
employee or person has not participated in the acquisition for or on behalf of the Participant.

3. No member of or delegate to Congress shall be admitted to any share or part of this agreement, or to any benefit to
arise hereupon, unless such benefit shall be in the form of an agreement made with a corporation for its general benefit.

4. The Participant shall be responsible for enforcing the above conflict of interest provisions.

G. HATCH ACT

No officer or employee of the Participant whose principal employment is irrconnection with any activity which is financed in
whole or in part pursuant to this agreement shall take part in any of the political activity prescribed in the Hatch Political Activity
Act,5 U,S.C. 118 k, with the exceptions therein enumerated.

H. FINANCIAL RECORDS

1. The Participant shall maintain satisfactory financial accounts, documents, and records, and shall make them available to
the State and/or BOR for aUditing at reasonable times. Such accounts, documents, and records shall be retained by the Participant
for three years following project termination.

2. The Participant may use any generally accepted accounting system, provided such system meets the minimum
requirements set forth in the Manual.
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I. USE OF FACILITIES
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1. The Participant slJall not at any time convert any property or facility acquired or developed pursuant to this agreement
to other than a public outdoor recreation use without the prior approval of the Liaison Officer and the Director.

2. The Participant shall maintain all property so as to appear attractive and inviting to the public. Sanitation and sanitary
facilities shall be maintained in accordance with applicable State and local public health standards. Properties shall be kept reasonably
safe for public use. Fire prevention, lifeguard and similar activities shall be maintained at levels reasonable to prevent loss of the :ives
of users. Buildings, roads, trails and other structures and improvements shall be kept in reasonable repair throughout their estimated
lifetime so as to prevent undue deterioration. All maintenance and operations shall be in accordance with the standards set forth in
the Manual.

3. The Participant shall not discriminate against any person on the basis of race, color, or nation<il origin in the use of any
property or facility acquired or developed pursuant to this agreement, and shall comply with the terms and intent of Title VI of the
Civil Rights Act of 1964, P.L. 88-352 (1964), and of the regulations promulgated pursuant to such Act by the Secretary of the
Interior and contained in 43 CFR 17. .

4. The Participant shall not discriminate against any person on the basis of residence except to the extent that reasonable
differences in admission or other fees may be maintained on the basis of residence and pursuant to law.

J. MANUAL

The Participant shall comply with the policies and procedures set forth in the Bureau of Outdoor Recreation Manual. Said
Manual is hereby incorporated into and made a part of this agreement.
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5540. Acquisition, use, and dis'posal of property
A district may take by grant, appropriation, purchase, gift, devise, condemnation, or lease, and may hold, use,
enjoy, and lease or dispose of real and personal property of every kind, and rights in re31 and personal
property, within or without the district, necessary to the full exercise of its powers.

Lands subjected to the grant of an open-space easement executed and accepted by the district in accordance with
this article are enforceably restricted within the meaning of Section 8 of Article xm of the California

24
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Constitution. An easement or other interest in real property may be dedicated for park or open-space purposes,
or both, by the adoption of a resolution by the board of directors, and any interest so dedicated may be
conveyed only as provided in this section.

A district may not validly convey any interest in any real property actually dedicated and used for park or open
space, or both, purposes without the consent of a majority of the voters of the district voting at a special
election called by the board and held for that purpose. Consent need not first be obtained for a lease of any real
property for a period not exceeding 2S years; and consent need not first be obtained for a conveyance of any
real property if the Legislature, by concurrent resolution, authorizes a conveyance after a resolution of intention
has been adopted by at least a two-thirds vote of the board of directors of the district, specifically describing the
property' be conveyed.


