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June 24, 1997

Mr. Stephen Chao

Naval Facilities Engineering Command
Engineering Field Activity, West

900 Commodore Way, Bldg. 210

San Bruno, CA. 94066-2402

Re:  Final Operable Unit 1 Record of Decision, dated June 9, 1997
Dear Mr. Chao,

The U.S. Environmental Protection Agency (EPA) has received the red-line strike-out
version of the subject document and its associated responses to comments. This letter and the
attached comments reflect our position based upon such responses and the conference call on
June 19, 1997 with the Navy, NASA, the State of California and EPA.

In general, we found most responses and text changes satisfactory. We appreciate the
changes to the text for such issues as the inclusion of both federal and state solid waste ARARs
and the recognition of Ambient Water Quality Criteria as a chemical concentration trigger point
for potential additional action against leachate migration at Site 1. We believe that the two
general issues which remained outstanding, institutional controls and Nationwide Permit 38,
were resolved in the June 19, 1997 conference call as in the manner set forth in the attached
comments. As discussed during the call and in order to expedite the ROD’s completion, we
would appreciate having an opportunity to informally participate in the drafting of the new ROD
language reflecting these agreements. We believe that EPA management will be able to sign the
Final ROD upon incorporation of the agreed language.

We understand that the ROD is on the RWQCB’s July Board meeting agenda. We are
encouraged that all parties believe that the ROD can be finalized and the Navy will be able to
proceed with the planned construction schedule start date of July 21, 1997 at OU1. If you have
any questions, please call me at 415-744-2385.

Sincerely,

Wil anll oY
Michael D. Gill

Remedial Project Manager
Federal Facilities Cleanup Office

cc:  J. Chou (DTSC), K. Eichstaedt (URS) (email), T. Mower (PRC) (email),
S. Olliges (NASA) (email), M. Rochette (RWQCB), P. Strauss (MHB) (email)
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COMMENTS
Final Operable Unit 1 Record of Decision, dated June 9, 1997

Institutional Controls. EPA believes that the responses to EPA comments 3, 6, 8, 13,
17 and 19 adequately address implementation of institutional controls. Specifically, the
ROD does address how the Navy will assure that NASA, as the present property owner
and a non-party to the FFA, will implement institutional controls particularly if NASA
were to transfer the Site to a non-federal party. In our conference call of June 19th,
1997, the parties agreed that implementation of institutional controls in the selected
remedy would be adequately addressed by adding language to the ROD which indicates
that the Navy will enter into an unspecified kind of agreement with NASA to ensure
long-term compliance with such institutional controls whether the Site remains in
NASA'’s control or is transferred to a non-federal entity. (We believe some assurance
regarding transfer to another federal agency should also be included.) The ROD will
state that the Navy and NASA will finalize such an agreement within one year of the date
of the ROD signature. While the Navy and NASA may select the form of such an
agreement, we strongly recommend that the agreement address the points discussed in
comment #19 of our April 18, 1997 letter. An example of how these matters were
addressed may be seen in the Marine Corps Base Barstow ROD. The agreement should
also be shared with the Base Closure Team.

Nationwide Permit (NWP) 38. EPA requested that the Navy restore the deleted text on
pages 27 and 67 which previously stated that "the substantive requirements of NWP 38
will be met as part of the remedial design.". In the conference call of June 19th, 1997,
the parties agreed that the ROD will state that the substantive requirements of NWP 38
are an ARAR and that the RPMs will determine whether the selected remedy will meet
all substantive requirements, with the exception of mitigation; analysis of compliance
with the mitigation requirement will be deferred until the Station-Wide ROD, which will
address all remaining Moffett wetlands matters.

In addition, when complying with the substantive requirements of NWP 38, as a matter
of course, the Navy should follow the applicable general conditions as outlined in
Nationwide Permit conditions (33 CFR Part 330, dated February 11, 1997). A copy of
these conditions is attached to this letter for your reference.



NATIONWIDE PERMIT CONDITIONS

33 CFR Part 330 EFFECTIVE DATE: February 11, 1997

"'NERAL CONDITIONS:

T&foﬂmnggenu:leoudnxonsmus!be
followed in order for any authorization by 2 NWP
to be valid:

1. Navigation: No activity may cause more than
aminimal adverse effect on navigation.

2. Proper maintenance: Any structure or fill
muthorized shall be properly maintained, including
maintenance to ensure public safety.

3. Ervsdon and siltation controls: Appropriate
erosion and siltation controls must be used and
maintained in effective operating condition during

construction, and all exposed soil and other fills, as

weell as any wock below the ordinary high water
mark or high tide line, must be permanently
stabilized at the eariiest practicable date.

4. Aquatic life movements: No activity may
substantially disrpt the movement of those species
of aquatic life indigenous to the waterbody,
including those species which normally migrate
through the area, unless the activity s primary
purpase is to impound water.

5. Equipment: Heavy equipment working in
wetlands must be placed on mats, or other measures
must be taken to minimize soil disturbance.

6. Regional and case-by-case conditions: The
activity must comply with any regional conditions
which may have been added by the Division
Engineer (see 33 CFR 330.4(¢)) and with any case
specific conditions added by the Corps or by the
state ot tribe in its section 401 water quality

fication.
WP\Vild and Scenic Rivers: No activity may
occur in 3 compopent of the National Wild and

Scenic River System; or in a river officially
designated by Congress as a “study river” for
possible inclusion in the system, while the river is
in an cfficial study status; unless the appropriate
Federal agency, with direct management
responsibility for such river, has determined in
writing that the proposed activity will not adversely
effect the Wild and Scenic River designation, or
study status. Information on Wild and Scenic
Rivers may be obtained from the appropriate
Federal land management agency in the area (e.g.,
National Park Service, U.S. Forest Service, Bureau
of Land Mansgement, U.S. Fish and Wildlife
Service.)

8. Tribal rights: No activity or its operation may
impair reserved tribal rights, including, but not
limited 10, reserved water rights and treaty fishing
and hunting rights.

9. Water quality certification: In certain states,
an individual Section 401 water quality
certification must be obtained or waived (see 33
CFR 330.4(c)).

10. Coastal zone management: In certain states,
an individual state coastal zone management
cansistency concurrence must be obtained or
waived (see Section 330.4(d)).

11. Endangered Species: (a) No activity is
authorized under any NWP which is likely to
Jjeopardize the continued existence of a threatened
or endangered species or a species proposed for

1 designation, as identified under the Federal
WWfangered Species Act, or which is likely to
destroy or adversely modify the critical habitat of
such species. Non-federal permittees shall notify
the District Engineer if any listed species or critical
habitat might be affected or is in the vicinity of the
project, and shall not begin work on the activity
until notified by the District Engineer that the
srequirements of the Endangered Species Act have

been satisfied and that the activity is anthorized.

(b) Authorization of an activity by a sationwide
permit does not authorize the take of a threatened
or endangered species as defined under the Federal
Endangered Species Act. In the absence of separate
authorization (e.g., an ESA Section 10 Permit, a
Biological Opinion with incidental take provisions,
etc.) from the U.S. Fish and Wildlife Service or the
National Marine Fisheries Service, both lethal and
non-lethal takes of protected species are in violation
of the Endangered Species Act. Information on the
location of threatened and endangered species and
their critical habitat can be obtained directly from
the offices of the U.S. Fish and Wildlife Service and
National Marine Fisheries Service or their world
wide web pages at http/Avww fws. govi~rendspp/
mdspp.hmdmdw.llhngﬁshspp.m&govf
tmcintyr/prot

respectively.

12. Historic properties: No activity which may
affect historic properties listed, or eligible for
listing, in the National Regjister of Historic Places is
authorized, until the DE bas complied with the
provisions of 33 CFR Part 325, Appendix C. The
prospective permittee must notify the District
Engineer if the authorized activity may affect any
historic properties listed, determined to be eligible,
or which the prospective permittee has reason to
believe may be eligible for listing on the National
Register of Historic Places, and shall not begin the
activity until potified by the District Engineer that
the requirements of the National Historic
Preservation Act have been satisfied and that the
activity is authorized. Information on the location
and existence of historic resources can be obtained
from the State Historic Preservation Office and the
National Register of Historic Places (see 33 CFR
330.4(g)).

13. Notification: (a) Timing: Where required by
the terms of the NWP, the prospective permittee
must notify the District Engimeer with a
Pre-Construction Notification (PCN) as early as
possible and shall not begin the activity:

(1) Until notified by the District Engineer that the
activity may proceed under the NWP with any
special conditions imposed by the District or
Division Engineer; or

(2) If notified by the District or Division Engineer
that an individual permit is required; or
(3) Unless 30 days (or 45 days for NWP 26 only)
have passed from the District Engineer’s receipt of
the notification and the prospective permittee has
not received notice from the District or Division
Engineer. Subsequently, the permittee's right to
proceed under the NWP may be modified,
suspended, or revoked only in accordance with the
procedure set forth in 33 CFR 330.5(d)(2).

(b) Contents of Notification: The notification
must be in writing and include the following

(1) Name, address and telephone numbers of the

prospective permittee;

(2) Location of the proposed project;

(3) Brief description of the proposed project; the
project’s purpose; direct and indirect adverse
environmental effects the project would cause; any
other NW¥(s), regional general permit(s) or
individual permit(s) used or intended to be used to
authorize any part of the proposed project or any
related activity, and

(4) For NWPs 14, 18, 21, 26, 29, 34, and 38, the
PCN must also include a delineation of affected
special aquatic sites, including wetlands (see
paragraph 13(D);

(5) For NWP 21 - Surface Coal Mining

Activities, the PCN must include an OSM or state
approved mitigation plan.

(6) For NWP 29-Single-Family Housing, the
PCN must also inciude:

(i) Any past use of this NWP by the individual
permittee and/or the permittees spouse;

(u)Am:anquthnthesmgle-ﬁuﬂymg
activity is for a personal residence of the permites;

(iif) A description of the entire parcel, including
its size, and a delineation of wetlands, For the
purpose of this NWP, parcels of land measuring 0.5
acre or less will not require a formal on-site
delineation. However, the applicant shall provide
an indication of where the wetlands are and the
amount of wetlands that exists an the property.

For parcels greater than 0.5 acre in size, a formal
wetland delineation must be prepared in accordance
with the current method required by the Corps. (See
paragraph 13(f)),

(iv) A written description of all land (including, if
available, legal descriptions) owned by the
prospective permittee and/or the prospective
permittee s spouse, within a one mile radius of the
parcel, in any form of ownership (including amy
land owned as a partner, corporation, joint
tenant, co-tenant, or as a tenant-by-the-eatirety) and
any land on which a purchase and sale agreement
or other contract for sale or purchase has been
executed;

(7) For NWP 3]- Maintenance of Existing Flood
Control Projects, the ive permittee muast
cither notify the District Engineer with a
Pre-Construction Notification (PCN) prior to each
maintenance activity or submit a five year (or less)
maintenance plan. In addition, the PCN must
include all of the following:

(i) Sufficient baseline information so as to identify
the approved channel depths and configurstions and
existing facilities. Minor devistioas are authorized,
provided that the approved flood control protectica
or drainage is not increased;

(ii) A delincation of any affected special aquatic
sites, including wetlands; and,

(m)lpanonofthedredgedm&sposdm

(8) For NWP 33-Temporary Construction,
Access, and Dewatering, the PCN must aiso
include 2 restoration plan of reasonable measures to
avoid and minimize adverse effects to aquatic
resources. .

(c) Form of Notification: The standard individual
permit application form (Formu ENG 4345) may be
used as the notification but must clearly indicate
that it is a PCN and must include all of the .
information required in (b) (1)X7) of General
Condition 13. A letter may also be used.

(d) District Engineer ‘s Decision: In reviewing
the pre-construction notification for the proposed
activity, the District Engineer will determine
whether the activity authorized by the NWP will
result in more than minimal individual or
cumulative adverse environmental effects or may
beeotmrytod;epublwm'l'hem
permitiee may, optionally, wbmﬂapopoud
mitigation plan with the
notification to expedite the process and the District
Engineer will eotmdamyopuoualmltxgxﬁmtbe
applicant has included in the proposal in
damgwhahadnnaadmw
effects of the proposed work are minimal. If the
District Engineer determines that the activity
complies with the terms and cooditions of the NWP
and that the adverse effects are minimal, the
District Engineer will notify the permittee and
include any conditions the DE deems necessary.

Any mitigation proposal must be approved by the

FRCLOSURY &



Dtsmcl Engnger prior to commencing work_ If the
pmspecuvepmnee elects to submit a mitigation
plan, the District Engineer will expeditiously
review the proposed mitigation plan, but will not
comunence a second 30-day (or 45-day for NWP
26) notification procedure. If the net adverse effects
of the oroject (with the mitigation proposal) are

4 by the District Engineer to be minimal,
the Engineer will provide a timely written
response 1o the applicant stating that the project can
prmdmda‘theumsmdeondmmsoﬂhe
nationwide permit.

If the District Engineer determines that the
adverse effects of the proposed work are more than
mmnimal, then be will notify the applicant either:
(1) that the project does not qualify for
authorization under the NWP and instruct the
spplicant on the procedures to seck authorization
under an individual permit; (2) that the project is
authorized under the NWP subject to the
applicant's submitting a mitigation proposal that
would reduce the adverse effects to the minimal
level; or (3) that the project is authorized under the
NWP with specific modifications or conditions.

(e) Agency Coordination: The District Engineer
will consider any comments fram Federal and State
agencies concerning the propased activity's
compliance with the terms and conditions of the
NWPs and the need for mitigation to reduce the
project’s adverse eavironmental effects to 2 minimal
level

() For NWP 14, 21, 26 (between 1 and 3 acres of
impact), 29, 33, 37, and 38. The District Engineer
will, upon receipt of a notification, provide
immediately, e.g., facsimile transmission, overnight
mail or other expeditious manner, a copy to the
appropriate offices of the Fish and Wildlife Service,
State natural resource or water quality agency,
EPA, State Ristoric Preservation Officer (SHPO),
and, i¥ *opropriate, the National Marine Fisheries

ith the exception of NWP 37, these

will then have § calendar days from the
date the material is transmitted to telephone or fax
the District Engineer notice that they intend to
provide substantive, site-specific comments. If so
contacted by an agency, the District Engineer will
wait an additional 10 calendar days (16 calendar
days for NWP 26 PCNis) before making a decision
oa the notification. The District Engineer will fully
consider agency comments received within the
specified time frame, but will provide no response
to the resource agency. The District Engineer will
indicate in the adminijstrative record associated
with each notification that the resource agencies’
concerns were considered. Applicants are
encoursger’ to provide ihe Corps muhtiple copics of
potifications to expedite agency notification.

(ii) Optional Agency Coordination. For NWPs §,
7,12, 13, 17, 18, 27, 31, and 34, where 2 Regional

- Administrator of EPA, a2 Regional Directar of
USFWS, or a Regional Director of NMFS has
formally requested general notification from the
District Engineer for the activities covered by any
of these NWPs, the Corps will provide the
requesting agency with notification on the
particular NWPs. However, where the agencies
bave 2 record of not generally submitting
substantive comments on activities covered by any
of these NWPs, the Corps district may discontinue
providing notification to those regional agency
offices. The District Engineer will coordinate with
the resources agencies to identify which activities
involving a PCN that the agencies will provide
8 ve commenits to the Corps. The District

may also request cormments from the
agencics on a case by case basis when the Distriet
Engineer determines that such comments would

assist the Corps in reaching a decision whether
effects are more than minimal either individually oc
camulatively.

(iii) Optional Agency Coordination, 401 Denial.
For NWP 26 only, where the state has denied its
401 water quality certification for activities with
less than | acre of wetland impact, the EPA
regional administrator may request agency
cocination of PCNs between 1/3 and 1 acre. The
request may only include acrezge limitations within
the 173 to 1 acre range for which the state has
denied water quality certification. In cases where
the EPA bas requested coordination of projects as
described here Corps will forward the PCN to EPA
only. The PCN will then be forwarded to the Fish
and Wildlife Service and the National Marine
Fisheries Service by EPA under agreements among
those agencies. Any agency receiving the PCN will
be bound by the EPA time frames for providing
comments to the Corps.

(f) Wetlands Delineations: Wetland defineations
must be prepared in accordance with the current
method required by the Corps. For NWP 29 gee
paragraph (bX6)(iii) for parcels jess than 0.5 acres
in size. The permittee may ask the Corpss to
delineate the special aquatic site. There may be
some delay if tie Corps doci ihe delinextion.
Furthermore, the 30-day period (45 days for NWP
26) will not start until the wetland delineation has
been completed and submitted to the Carps, where
appropriate.

) Mitigation: Factors that the District Engineer
will consider when determining the acceptability of
appropriate and practicable mitigation include, but
are not limited to:

OTobeptmable,themmmalmbe
available and capable of being done
costs, existing technology, and logistics in light of
the overall project purposes;

(ii) To the extent appropriate, permittees should
consider mitigation banking and other forms of
mitigation including coatributions 1o wetland trust
funds, in lieu fees to organizations such as The
Nature Conservancy, state or county natural
resource managernent agencies, where such fees
contribute to the restoration, creation, replacement,
enhancement, or preservation of wetlands.
Furthermeore, examples of mitigation that may be
appropriate and practicable include but are not
limited to: reducing the size of the project;
establishing wetland or upland buffer zones to
protect aquatic resource vajues; and replacing the
loss of aquatic resource values by creating,
restoring, and enhancing similar functions and
values. In addition, mitigation must address
-wetlasd irpacts, such as furctions aod values, and
cannct be simply us.d to affset the acreage ,f
wetland losses that would occur in order to meet the
acreage limits of some of the NWPs (e.g., for NWP
26, 5 acres of wetlands cannot be created to change
a 6-acre loss of wetlands to a 1 acre loss; bowever,
2 created acves can be used 1o reduce the impacts of
2 3-acre loss.).

14. Compliance certification: Every permittee
who has received a Nationwide permit verification
from the Corps will submit a signed certification
regarding the completed work and any required
mitigation. The certification will be forwarded by
the Corps with the authorization letter and will
include: a.) A statement that the authorized work
was done in accordance with the Corps
authorization, including any general or specific
conditions; b.) A statement that any required.-
mitigation was completed in accordance with the
permit conditions;, ¢.) The signature of the
permitiee certifying the completion of the work and

15. Multiple use of Nationwide permits: in any
case where any NWP number 12 through 40 is
combined with any other NWP gumber 12 through
40, as part of a single and complete project, the
permittee must notify the District Engineer in
accordance with paragraphs a, b, and c on the
Notification General Condition oumber 13. Any
NWP number 1 through 11 may be combined with
any other NWP without notification to the Corps,
unless notification is otherwise required by the.
terms of the NWPs. As provided at 33 CFR
330.6(c) two or mare different NWPs can be
combined 1o authorize a single and complete
project. However, the same NWP cannot be used
more than once for + single and complete project.

SECTION 404 ONLY
CONDITIONS:

In addition to the General Conditions, the
following conditions apply only to activities that
involve the discharge of dredged or fill
material into waters of the U.S., and must be
followed in order for authorization by the NWPs 1o
be velid:

1. Water supply intakes: No discharge of
dredged or fill material may occur in the proximity
of a public water supply intake except where the
discharge is for repair of the public water supply
intake structures or adjacent bank stabilization.

2. Shellfish production: No discharge of dredged
or fill material may occur in areas of concentrated
shellfish production, unless the discharge is directly
related 1o a shellfish harvesting activity authorized
by NWP 4.

3. Suitable material: No discharge of dredged or
fill material may consist of unsuitabie material
(e.g., trash, debris, car bodies, asphalt, etc.,) and
material discharged must be free from toxic
pollutants in toxic amounts (see Section 307 of the
Clean Water Act).

4. Mitigation: Discharges of dredged or fili
material into waters of the United States must be
minimized or avoided to the maximum extent
practicable at the project site (i.e., on-site), unless
the District Engineer approves a compensation plan
that the District Engineer determines is more
beneficial to the environment than on-site
minimization or avoidance measures.

S. Spawning areas: Discharges in spawning areas
during spawning seasons must be avoided to the
maximum extertt practicable.

6. Obstruction of high Gows: To the maximum
exient practicaole, dischiarges nmust not permanently
restrict or impede the passage of normal or
expected high flows or cause the relocation of the
water (unless the primary purpose of the fill is to
impound waters).

7. Adverse effects from impoundments: If the
discharge creates an impoundment of water,
adverse effects on the aquatic system caused by the
accelerated passage of water and/or the restriction
of its flow shall be minimized to the maximum
extent practicable.

8. Waterfow! breeding areas: Discharges into
breeding areas for migratory waterfow! must be
avoided to the maximum extent practicable.

9. Removal of temporary fills: Any temporary
fills must be removed in their entirety and the
nﬂ‘eaeduusttmmedlothnrprmnm
elevation.



